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A HUNDRED YEARS OF AMERICAN DIPLOMACY}! 


OMEWHAT less than a century and a quarter ago the repre- 
sentatives of the United States of America, assembled in 
General Congress at the city of Philadelphia, declared that the thir- 
teen United Colonies, possessed, as free and independent States, 
“full power to levy war, conclude peace, contract alliances, establish 
commerce, and to do all other acts and things which Independent 
States may of right do.” The period that has since elapsed, mea- 
sured by the general duration of national life, is comparatively brief ; 
but its importance is not to be estimated by length of years. The 
United States came into being, as an independent nation, on the 
eve of great mutations in the world’s political and moral order. The 
principles on which the government was founded were indeed not 
new ; they had been proclaimed by philosophers in other times 
and in other lands; but they found here a congenial and unpre- 
occupied soil and an opportunity to grow. The theories of philoso- 
phers became in America the practice of statesmen. The rights 
of man became the rights of men. But the new nation, though 
conceived in liberty and dedicated to freedom, was practical in its 
aims and judicious in its methods. It also recognized the right to 
life, liberty, and the pursuit of happiness as belonging to men not 
only as individuals, but also in their aggregate political capacity as 





1 An address delivered before the American Bar Association at Saratoga Springs, 
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independent nations. Adopting therefore as its rule non-inter- 
vention, it declined the proposal of the revolutionary government 
in France, in 1793, for ‘“‘a national agreement, in which two great 
peoples shall suspend their commercial and political interests, and 
establish a mutual understanding to defend the empire of liberty, 
wherever it can be embraced.” Abstaining from active political 
propagandism, and acknowledging the right of other nations to 
work out their destiny in their own way, but confident of the bene- 
ficence and ultimate triumph of its own principles, it escaped the 
turmoils as well as the reactions that come of excessive and unreg- 
ulated zeal, and, by the example of order and prosperity at home 
and the pursuit of an enlightened and consistent policy abroad, 
continued to uphold the cause of free government, free commerce, 
and free seas. And it is in the maintenance of this great cause, in 
its various phases, that the United States has made its distinctive 
contribution to diplomacy. 

Although we are particularly concerned on the present occasion 
with the achievements of the century now drawing to a close, it 
will be necessary, in order to avoid an abrupt and misleading 
breach in the actual continuity of events, to recur at times to the 
acts of the great men who endowed our government with its origi- 
nal form and purpose. At the very outset they looked abroad with 
a view to enter into relations with other governments. Four 
months before the Declaration of Independence, an agent was 
sent to France by the Continental Congress with suitable instruc- 
tions, perhaps not the least onerous of which was the injunc- 
tion to acquire “ Parisian French.”? Six months later the Con- 
gress adopted a plan of a treaty. Comprehensive in scope and 
far-reaching in its aims, this remarkable state paper stands as 
a monument to the broad and sagacious views of the men who 
framed it and gave it their sanction. Many of its provisions have 
found their way, often in identical terms, into the subsequent 
treaties of the United States ; while, in its proposals for the aboli- 
tion of discriminating duties that favored the native in matters of 
commerce and navigation, it levelled a blow at the exclusive system 

















1 Am. State Papers, For. Rel. i. 708. 
2 The agent was Silas Deane. His instructions, bearing date March 3, 1776, were 
signed by B. Franklin, Benj. Harrison, John Dickinson, Robert Morris, and John Jay, 
of the Committee of Secret Correspondence. The objects of his mission were to ob- 
tain military supplies and to prepare the way, in case independence should be declared, 
for the conclusion of a treaty. Dip. Cor. Am. Rev., Wharton’s edition, ii. 78. 

8 Secret Journals of Congress, ii. 6-25. 
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then prevailing, and anticipated by forty years the first successful 
effort to incorporate into a treaty the principle of equality and 
freedom, on which those proposals were based.? 

Prior to 1789, the United States entered into fourteen treaties. 
Six of the fourteen were with France, but a majority of all were 
negotiated and signed in that country, at Paris or Versailles. 
Eight were subscribed, on the part of the United States, by two 
or more plenipotentiaries ; and among their names we find, either 
alone or in association, that of Franklin, ten times; the name of 
Adams, seven times; the name of Jefferson, three times ; and that 
of Jay, who shared with Adams and Franklin the burden of the 
peace negotiations with Great Britain, twice. These early treaties 
covered a wide range of subjects, embracing not only war and 
peace, but also political alliance, pecuniary loans, commercial inter- 
course, and the rights of consuls.2 Among their various stipula- 
tions, we may find provisions for liberty of conscience,’ for the 
abolition of the droit d’aubaine and droit détraction, and for the 
removal, generally, of the disability of the alien to dispose of his 
goods and effects, movable or even immovable, by testament, dona- 
tion, or otherwise. In one instance, it is agreed that, if differ- 
ences shall arise in consequence of an infraction of the treaty, no 
appeal shall be made to arms till a friendly arrangement shall have 
been proposed and rejected. Stipulations for the mitigation of the 
evils of war are numerous. A fixed time is allowed, in the unfor- 
tunate event of hostilities, for the sale or withdrawal of goods ;® pro- 





1 See Notes upon the Foreign Treaties of the United States, by J. C. Bancroft 
Davis, Treaty Volume, 1776-1887, pp. 1219, 1220; and the treaty of commerce and 
navigation with Great Britain, concluded Dec. 22, 1815. 

2 The treaties and conventions prior to 1789, grouped under the countries with 
which they were concluded, were: France: Amity and Commerce, February 6, 1778; 
Alliance, February 6, 1778; Separate and Secret Act reserving to the King of Spain 
the right to accede to the Alliance, February 6, 1778; Contract for the Payment of 
Loans, July 16, 1782; Contract for a New Loan and the Payment of Old Ones, Feb- 
ruary 25, 1783; Consular Convention, November 14,1788. Great Britain: Provisional 
Articles of Peace, November 30, 1782; Armistice, January 20, 1783; Definitive 
Treaty of Peace, September 3, 1783. Morocco: Peace and Friendship, January, 1787. 
The Netherlands: Amity and Commerce, October 8, 1782; Convention concerning 
Recaptures, October 8, 1782. Prussia: Amity and Commerce, September 10, 1785. 
Sweden: Amity and Commerce, April 3, 1783. 

8 Netherlands, 1782, Art. IV.; Prussia, 1785, Art. XI.; Sweden, 1783, Art. V. 

4 France, Amity and Commerce, 1778, Art. XI.; Netherlands, 1782, Art. VI.; Prus- 
sia, 1785, Art. X.; Sweden, 1783, Art. VI. 

5 Morocco, 1787, Art. XXIV. 
6 France, Amity and Commerce, 1778, Art. XX.; Morocco, 1787, Art. XXIV.; 


Netherlands, 1782, Art. XVIII.; Prussia, 1785, Art. XXIII.; Sweden, 1783, Art. 
XXII. 
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vision is made for the humane treatment of prisoners of war ;! the 
exercise of visit and search at sea is regulated and restrained ;? 
the acceptance by a citizen of the one country of a privateering 
commission against the inhabitants of the other or their property, 
when the two contracting parties are at peace, is made piracy ;8 
and not only is contraband carefully defined, sometimes both posi- 
tively and negatively, so as to limit its scope, but in the treaty 
with Prussia it is declared that no articles, not even arms and mu- 
nitions of war, shall “ be deemed contraband, so as to induce con- 
fiscation or condemnation and a loss of property to individuals,” 
but that, if captured and taken, they shall be paid for at their full 
value, “according to the current price at the place of destination,” 
while, if they are merely detained, compensation must be made for 
the loss thereby occasioned.® In the same treaty there stood 
another clause, exempting all merchant and trading vessels from 
molestation in time of war.6 These clauses were far in advance 
of the international law of the time. They represented an aspi- 
ration ; but, if intended also as a prophecy, they yet remain for 
the most part unverified and unfulfilled, though they are by no 
means discredited. 

There is yet another thing for which we are indebted in no small 
measure to the men who laid the foundations of our system, and 
that is a certain simplicity and directness in the conduct of nego- 
tiations. Observant of the proprieties and courtesies of intercourse, 
but having, as John Adams once declared, “no notion of cheating 
anybody,” they relied rather upon the strength of their cause, 
frankly and clearly argued, than upon a subtle diplomacy for the 
attainment of their ends. Nor did the framework of government 
subsequently adopted by them admit of the practice of secrecy and 
reserve, such as characterized the personal diplomacy of monarchs 
whose tenure was for life, and who were unvexed by popular elec- 
torates and representative assemblies. Hence, as it was in the 
beginning, so American diplomacy has in the main continued to 





1 Prussia, 1785, Art. XXIV. 

2 France, Amity and Commerce, 1778, Arts. XIII., XX VII.; Morocco, 1787, Arts. 
V., XII. ; Netherlands, 1782, Art. XI.; Prussia, 1785, Art. XV.; Sweden, 1783, Arts. 
Kili, XAV. 

8 France, Amity and Commerce, 1778, Art. XXI.; Netherlands, 1782, Art. XIX.; 
Prussia, 1785, Art. XX.; Sweden, 1783, Art. X XIII. 

4 France, Amity and Commerce, 1778, Art. XXIV.; Netherlands, 1782, Art. 
XXIV.; Sweden, 1783, Arts. IX., X. 

5 Art. XIII. 

6 Art. XXIII. 
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be, a simple, direct, and open diplomacy, the example of which 
has exercised a potent influence on the development of modern 
methods. 

Soon after the organization of permanent government under the 
Constitution, it became necessary to act upon two questions of 
foreign policy of more than ordinary importance. The first was 
that of recognizing the republic proclaimed in France by the Na- 
tional Convention. The position of the United States on this 
question was defined by Mr. Jefferson, as Secretary of State, in an 
instruction which has often been cited.1 “When principles are 
well understood,” said Mr. Jefferson, “their application is less 
embarrassing. We surely cannot deny to any nation that right 
whereon our own government is founded, that every one may gov- 
ern itself according to whatever form it pleases, and change these 
forms at its own will; and that it may transact its business with 
foreign nations through whatever organ it thinks proper, whether 
king, convention, assembly, committee, president, or anything else 
it may choose. The will of the nation is the only thing essential 
to be regarded.” Ina word, the United States maintained that 
the true test of a government’s title to recognition is not the 
theoretical legitimacy of its origin, but the mere fact of its exist- 
ence as the apparent exponent of the popular will. This principle, 
though it necessarily found little support in Europe in 1793, has 
proved to be of the highest practical value ; for not only has it 
continued to guide the course of the United States, but it has also 
become the generally accepted rule of international conduct. 

The other great question to which we have adverted was that of 
the course which the United States should pursue in the first gen- 
eral European war, growing out of the French Revolution. In an 
early stage of that conflict, the government, after grave delibera- 
tion, resolved to preserve a neutral position.2 With this decision 
there began the great struggle concerning neutrality, whose con- 
cluding chapter may be found only in the Treaty of Washington 
of 1871 and the arbitration at Geneva. The determination to be 
neutral involved both the maintenance of rights and the perform- 
ance of duties ; but neither the rights nor the duties of neutrality 
had ever been clearly and comprehensively defined. While publi- 





1 Mr. Jefferson, Sec. of State, to Gouverneur Morris, Minister to France, March 12, 
1793, Ford’s Writings of Thomas Jefferson, vi. 199. 

2 Washington’s neutrality proclamation of April 22, 1793, and its history may be 
found in Moore, International Arbitrations, iv. 3968; v. 4406 e¢ seg. This work will 
hereafter be cited as “ International Arbitrations.” 
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cists had laid down on the subject, with more or less doubt and 
hesitation, certain general principles, the practice of governments 
had been fitful and uncertain, and there existed no recognized 
standard of neutral obligations. The establishment of such a 
standard fell to the lot of the United States. Writing on June 5, 
1793, to M. Genet, the French minister, who had, on his arrival in 
the United States, issued commissions to American citizens under 
which privateers were fitted out to prey on English commerce, 
Mr. Jefferson, as Secretary of State, declared that it was “the 
right of every nation to prohibit acts of sovereignty from being 
exercised by any other within its limits, and the duty of a neutral 
nation to prohibit such as would injure one of the warring pow- 
ers ;” that “the granting military commissions, within the United 
States, by any other authority than their own,” was “an infringe- 
ment on their sovereignty, and particularly so when granted to 
their own citizens, to lead them to commit acts contrary to the 
duties they owe their own country ;” and that “the departure of 
vessels, thus illegally equipped, from the ports of the United 
States,” would be but an act of respect and was required as an 
evidence of neutrality.1 Somewhat later Mr. Jefferson informed 
M. Genet, that the President considered the United States “as 
bound, . . . in conformity to the laws of neutrality, to effectuate 
the restoration of, or to make compensation for, prizes which shall 
have been made of any of the parties at war with France subse- 
quent to the 5th day of June last by privateers fitted out of our 
ports ;” that it was consequently expected that he would “ cause 
restitution to be made, of all prizes so taken and brought in subse- 
quent to that day, in defect of which the President would consider 
it incumbent upon the United States “to indemnify the owners of 
those prizes, the indemnification to be reimbursed by the French 
nation ;”’ and that, “ besides taking efficacious measures to preyent 
the future fitting out of privateers in the ports of the United 
States, they will not give asylum therein to any which shall have 
been at any time so fitted out, and will cause restitution of all such 
prizes as shall hereafter be brought within their ports by any of 
the said privateers.” 2 These declarations were amplified in a note 
to the British minister ;* and still later, in an instruction to Mr. 
Morris, then United States minister to France, Mr. Jefferson further 





1 Am. State Papers, For. Rel. i. 150; International Arbitrations, i. 312. 
2 Am. State Papers, For. Rel. i. 167; International Arbitrations, i. 313. 

8 Mr. Jefferson to Mr. Hammond, Sept. 7, 1793, Am. State Papers, For. Rel. i. 174; 
International Arbitrations, i. 314. 
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declared “that a neutral nation must, in all things relating to the 
war, observe an exact impartiality towards the parties ; that favors 
to one to the prejudice of the other would import a fraudulent neu- 
trality, of which no nation would be the dupe; that no succor 
should be given to either, unless stipulated. by treaty, in men, 
arms, or anything else, directly serving for war; that the raising 
of troops being one of the rights of sovereignty, and consequently 
appertaining exclusively to the nation itself, no foreign power or 
person can levy men, within its territory, without its consent;.. . 
that if the United States have a right to refuse permission to arm 
vessels and raise men within their ports and territories, they are 
bound by the laws of neutrality to exercise that right, and to prohibit 
such armaments and enlistments.” 1 To insure the enforcement 
of these views, instructions were issued by Alexander Hamilton, 
then Secretary of the Treasury, to the collectors of customs ;? and 
Congress passed the first Neutrality Act, which forbade within the 
United States the acceptance and exercise by a citizen thereof of 
a commission, the enlistment of men, the fitting out and arming 
of vessels, the augmenting or increasing the force of armed ves- 
sels, and the setting on foot of military expeditions, in the service 
of any prince or state with which the United States was at peace.’ 
In due season compensation was made to British subjects, in con- 
formity with the principles previously acknowledged, for injuries 
inflicted by French privateers in violation of American neutrality.‘ 

“The policy of the United States in 1793,” says one of the 
greatest of English writers on international law, “constitutes an 
epoch in the development of the usages of neutrality. There can 
be no doubt that it was intended and believed to give effect to the 
obligations then incumbent upon neutrals. But it represented by 
far the most advanced existing opinions as to what those obliga- 
tions were ; and in some points it even went further than authori- 
tative international custom has up to the present day advanced. 
In the main, however, it is identical with the standard of conduct 
which is now adopted by the community of nations.” ® But, upon 
the foundations thus surely laid, there was yet to be reared a super- 
structure. The act of 1794, which was to remain in force for only 





1 Am. State Papers, For. Rel. i. 168. 

2 International Arbitrations, iv. 3971. 

8 Act of June 5, 1794; Int. Arbitrations, iv. 3978 ef seg. 
# International Arbitrations, i. 343. 

5 Hall, Int. Law, 4th ed. p. 616. 
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a limited term, was afterwards extended,! and was then continued 
in force indefinitely.2_ An additional act was passed in 1817,8 but 
this, together with all prior legislation on the subject, was repealed 
and superseded by the comprehensive statute of April 20, 1818,* 
the provisions of which are now embodied in the Revised Statutes. 
An act similar in its prohibitions, though less effective in its ad- 
ministrative powers, was passed by the British Parliament in the 
following year; laws and regulations were from time to time 
adopted by other governments ; and the duties of neutrality became 
a fixed and determinate part of international law. The supreme 
test of the system, as the ultimate standard of national obligation 
and responsibility, was made in the case of the Alabama Claims, 
and was made successfully. By Article VI. of the treaty between 
the United States and Great Britain, concluded at Washington, 
May 8, 1871, for the settlement of those claims, it was agreed 
that “a neutral government is bound — 

“ First, to use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdiction, of any vessel which it has rea- 
sonable ground to believe is intended to cruise or to carry on war 
against a power with which it is at peace ; and also to use like dili- 
gence to prevent the departure from its jurisdiction of any vessel 
intended to cruise or carry on war as above, such vessel having 
been specially adapted, in whole or in part, within such jurisdic- 
tion, to warlike use. 

‘Secondly, not to permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations against 
the other, or for the purpose of the renewal or augmentation of 
military supplies or arms, or the recruitment of men. 

“Thirdly, to exercise due diligence in its own ports and waters, 
and as to all persons within its jurisdiction, to prevent any viola- 
tion of the foregoing obligations and duties.” 

The British plenipotentiaries, by command of their government, 
declared that they assented to these rules as a means of strength- 
ening friendly relations and of making satisfactory provision for 
the future, and not as a statement of the principles of international 





1 Act of March 2, 1797, 1 Stats. at L. 497. 

2 Act of April 24, 1800, 2 Stats. at L. 54. 

8 Act of March 3, 1817, 3 Stats. at L. 370. 

# 3 Stats. at L. 449. 

5 Revised Statutes of the United States, Title LX VII., sections 5281-5291. The 
things forbidden by the act of 1818 are summarized in the neutrality proclamation 
issued by President Grant, Oct. 8, 1870, with reference to the Franco-German War. 
16 Stats. at L. 1132. 
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law which were in force at the time when the claims arose. Into 
this question it is unnecessary now to enter. At the present day 
the substance of the rules is uncontested.! 

The struggle of the United States for neutral rights originated 
in the same great European conflict as the controversy respecting 
neutral duties. By a decree of the National Convention of May 9, 
1793, the commanders of French ships of war and privateers were 
authorized to seize and bring in merchant vessels which were laden, 
either wholly or in part with provisions, bound to an enemy’s port, 
or with merchandise belonging to an enemy. The merchandise of 
an enemy was declared to be “lawful prize,” but provisions, if the 
property of a neutral, were to be paid for, and an allowance was to 
be made in either case for freight and for the vessel’s detention. 
This decree, which was defended on the ground of a scarcity of 
provisions in France, ran counter to the views of the United 
States concerning the freedom of trade in provisions, and, so far 
as it affected American vessels, to the stipulation in the treaty 
between the two countries for the freedom of enemy goods on 
neutral ships. The operation of the decree was at one time de- 
clared to be suspended as to American vessels, but it was soon 
reéstablished, and subsequently other decrees, yet more injurious, 
were adopted.?, Meanwhile, the commanders of British cruisers 
were authorized to seize and bring in all vessels laden, wholly or 
in part, with corn, flour, or meal, bound either to a port in France 
or to a port occupied by the French armies, in order that such 
corn, flour, or meal might be purchased for the British govern- 
ment and the vessel released with an allowance for freight, or 
in order that the master might, on giving due security, be allowed 
to dispose of his cargo in the port of some country in amity with 
Great Britain.? This order, as in the case of the French decree, 
was followed by others yet more obnoxious. Against all these 
measures the United States protested, both by word and by deed. 
From Great Britain a large pecuniary indemnity was obtained.* 
The controversy with France, which involved many irritating ques- 
tions, culminated in the state of limited war which prevailed from 
1798 to 1800.5 





1 Rivier Principes du Droit des Gens, ii. 408 ; International Arbitrations, i. 670 ef’seg. 

2 International Arbitrations, v. 4412 e¢ seg. 

8 Order in Council of June 8, 1793, International Arbitrations, i. 300 e¢ seg. The 
word “corn,” in this order, comprehends cereals generally, as wheat, barley, rye, and 
oats, and more especially wheat. 

# International Arbitrations, i. 341-344. 

5 International Arbitrations, v. 4415 e¢ seg. 
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The respite which commerce enjoyed from belligerent depreda- 
tions after the Peace of Amiens was of brief duration, and the 
renewal of the war was ere long followed by measures which, 
though not wholly unprefigured, retain in the history of belligerent 
pretensions an unhappy preéminence. The British government, 
in 1806, in retaliation for a decree of Prussia excluding British 
trade, declared the mouths of the Ems, Weser, Elbe, and Trave 
to be in a state of blockade. Toward the end of the same year 
Napoleon declared the British Isles to be in a state of blockade, 
and all commerce and correspondence with them to be prohibited.! 

Great Britain then issued an order in council forbidding neutral 
vessels to trade between ports in the control of France or her 
allies,? and still later another forbidding them to trade, without a 
clearance obtained in a British port, not only with the ports of 
France and her allies, but also with any port in Europe from 
which the British flag was excluded. Napoleon’s answer was the 
Milan decree,* by which it was declared that every vessel that had 
submitted to search by an English ship, or consented to a voyage 
to England, or paid any tax to the English government, and every 
vessel that should sail to or from a port in Great Britain or her 
possessions, or in any country occupied by British troops, should 
be deemed good prize. These measures, with their bald assertions 
of paper blockades and sweeping denials of the rights of neutral- 
ity, the United States, as practically the only remaining neutral, 
met with protests, with embargoes, with non-intercourse, and 
finally, in the case of Great Britain, which was aggravated by the 
question of impressment, with war,’ while from France a consider- 
able indemnity was afterwards obtained bytreaty.6 The preten- 
sions against which the United States contended are no longer 
justified on legal grounds. It is now universally admitted that a 
blockade, in order to be valid, must be actually maintained by a 
force sufficient to render access to the blockaded place dangerous. 
The right of neutrals to trade with belligerents is acknowledged, 
subject only to the law of contraband and of blockade. The claim 
of impressment is no longer asserted. 

With the claim of impressment was associated the question of 
visitation and search. It is conceded that the merchant vessels 
of a neutral nation may be visited and searched on the high seas 





1 Berlin Decree, Nov. 21, 1806. 2 Order in Council of Jan. 6, 1807. 
8 Order in Council of Nov. 11, 1807. * Dec. 17, 1807. 

5 International Arbitrations, v. 3447 e¢ seq. 

6 Treaty of July 4, 1831. See International Arbitrations, v. 4460. 
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in time of war by a belligerent cruiser for the purpose of ascer- 
taining whether they are engaged in violating the laws of war, par- 
ticularly in relation to contraband and blockade. The United 
States resisted the perversion of this right to other ends, and 
denied the existence, apart from treaty, of any right of search in 
time of peace. In 1858 the Senate unanimously resolved “that 
American vessels on the high seas, in time of peace, bearing the 
American flag, remain under the jurisdiction of the country to 
which they belong, and therefore any visitation, molestation, or 
detention of such vessels by force, or by the exhibition of force, 
on the part of a foreign power, is in derogation of the sovereignty 
of the United States.” “After the passage of this resolution,” 
says Mr. Fish, “Great Britain formally recognized the principle 
thus announced, and other maritime powers, and writers on inter- 
national law, all assert it.” } 

While maintaining the freedom of the seas, the United States 
has also contended for the free navigation of the natural channels 
by which they are connected. On this principle it led in the 
movement that brought about the abolition of the Danish Sound 
Dues.? An artificial channel necessarily involves special consider- 
ation, but, reasoning ,by analogy, Mr. Clay, as Secretary of State, 
declared that if a canal to unite the Atlantic and Pacific oceans 
should ever be constructed, “the benefits of it ought not to be 
exclusively appropriated to any one nation, but should be extended 
to all parts of the globe upon the payment of a just compensation 
or reasonable tolls.” This principle was approved by the Senate 
in 1835, and by the House of Representatives in 1839, and was 
incorporated in the Clayton-Bulwer treaty in 1850. It is also 
embodied in the pending Hay-Pauncefote treaty. It forms the 
basis of the treaty concluded at Constantinople in 1888, between 
the leading maritime powers of Europe, in relation to the Suez 
Canal. 

Nor should we omit to mention, in connection with the freedom 
of the seas, the subject of the free navigation of international 
rivers. This principle, consecrated in the acts of‘ the Congress of 
Vienna,® has been consistently advocated by the United States, 





1 Foreign Relations of the United States, 1874, p. 963. See, also, Wharton’s Int. 
Law Digest, iii. 122 e¢ seg. Exceptional cases, such as that of piracy, or of strictly 
necessary and emergent self-defence, it is impossible within the limits of the present 
paper to discuss. 

2 Int. Law Digest, i. sec. 29. 

8 International Arbitrations, v. 4851. 
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and has been embodied in various forms in several of its treaties.? 
Among these may be cited the treaty of 1853 with the Argentine 
Confederation, conceding “the free navigation of the rivers Parana 
and Uruguay .. . to the merchant vessels of all nations ;” of 
1858 with Bolivia, declaring the Amazon and La Plata, with their 
tributaries, to be, “in accordance with fixed principles of interna- 
tional law, . . . channels opened by nature for the commerce of 
all nations ;” of 1859 with Paraguay, extending to “the merchant 
flag of the citizens of the United States” the free navigation of 
the Paraguay and Parana; and of 1871 with Great Britain, declar- 
ing the navigation of the rivers St. Lawrence, Yukon, Porcupine, 
and Stikine to be “forever free and open for purposes of com- 
merce”’ to the citizens of both countries. 

While the struggle for neutral rights was in progress, the Span- 
ish colonies in America began one after another to declare their 
independence. In this movement the United States instinctively 
felt a deep concern ; yet the government, adhering to its policy of 
non-intervention, pursued a neutral course so long as the contest 
was confined to the original parties. But in time a new situation 
arose. In the summer of 1823 the continental powers of Europe, 
composing the Holy Alliance, having intervened to restore abso- 
lute government in Spain, gave notice to Great Britain of a design 
_ to call a congress with a view to concert measures for putting an 
end to the revolutionary governments in Spanish America. At 
this time Lord Castlereagh, who was favorably disposed to the 
alliance, had been succeeded in the conduct of the foreign affairs 
of England by George Canning, who reflected the popular opposi- 
tion to the policy of the allied powers. The United States, acting 
upon its principle that independence should be acknowledged 
when it is established as a fact, had then recognized the Spanish- 
American governments. Great Britain had not taken this step; 
but English merchants, like those of the United States, had devel- 
oped with the countries in question a large trade which their re- 
storation to a colonial condition would, under the exclusive system 
then in vogue, cut off and destroy. Canning therefore lost no 
time in sounding Mr. Rush, then United States minister at London, 
as to the possibility of a joint declaration by the two governments 





1 “A river that passes through or washes the territory of two or more states must, 
in respect to its navigable uses, be considered as common to all the nations who 
inhabit its banks, as a free gift flowing from the bounty of Heaven, intended for all 
whose lots are cast upon its borders.” Mr. Clay, Sec. of State, to Mr. Gallatin, Jun 
19, 1826, Am. State Papers, For. Rel. v. 763. 
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against the intervention of the allies in Spanish America. When 
this suggestion was reported, President Monroe hastened to take 
counsel upon it. The opinions of Jefferson and Madison were 
strongly expressed and altogether favorable. In the cabinet, Mr. 
Calhoun, who also urged the importance of action, inclined to 
invest Mr. Rush with discretionary powers. Mr. John Quincy 
Adams, however, maintained that, as we had acknowledged the 
independence of the Spanish-American states, joint action could 
be taken only on that basis, and that the declarations of the two 
governments should therefore be made separately. This view pre- 
vailed. Canning, in fact, without awaiting the decision of the 
United States, advised the French Ambassador on the gth of 
October, 1823, that while Great Britain would remain “neutral” 
in any war between Spain and her colonies, the “junction” of any 
foreign power with Spain against the colonies would be viewed as 
presenting “entirely a new question,” upon which Great Britain 
“‘must take such decision” as her interests “might require.” ? 
The announcement of the United States went further. President 
Monroe, in his annual message of December 2, 1823, declared that 
any attempt on the part of the allied powers to extend their system 
to any portion of this hemisphere would be considered as “ danger- 
ous to our peace and safety,” and that any interposition by any 
European power in the affairs of the governments whose inde- 
pendence we had acknowledged, for the purpose of oppressing 
them or controlling in any other manner their destiny, could be 
viewed in no other light than as “the manifestation of an un- 
friendly disposition towards the United States.” In the same 
message there was another declaration, made with reference to 
territorial disputes on the northwest coast, that “the American 
continents, by the free and independent condition which they have 
assumed and maintained, are henceforth not to be considered as 
subjects for future colonization by any European powers,” These 
declarations, under the name of the Monroe Doctrine, embody a 
cardinal principle of American diplomacy. As a protest against 
the political intervention of Europe and the extension of European 
dominion in this hemisphere, they found a ready lodgment in the 
hearts of the American people; and, thus interpreted and sus- 
tained, they still stand, as on memorable occasions they have stood 
heretofore, as a guarantee of the independence of governments and 
the freedom of commerce. 





1 Annual Register, 1824, p. 485. 
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Mr. Adams, in his meditations on the question of Spanish 
America, reasoned thus: “Considering the South Americans as 
independent nations, they themselves, and no other nation, had 
the vighz to dispose of their condition; we have no right to dis- 
pose of them, either alone or in conjunction with other nations; 
neither have any other nations the right of disposing of them 
without their consent.” ! This principle, coeval with the American 
Republic, has also been the guide of our policy in the far East. 
Early on the scene in China, and the first to enter into treaties 
with Japan and Korea, the United States has steadfastly sought 
the preservation of their independence and territorial integrity, 
not only as a thing just and expedient in itself, but also as the 
logical foundation of the system of trade equality latterly denoted 
by the phrase “open door.” Especially is this true of those pop- 
ulous countries, China and Japan, our interest in which is not 
lessened by the fact that they have, by our acquisition of the Philip- 
pines, become our near neighbors.? Japan, coherent and aspiring, 
has at length been emancipated. China, disorganized and rent 
by internal disorders, portions of her territory occupied by foreign 
powers, and the rest shadowed by spheres of influence, suggests 
an uncertain future. The United States lately obtained from the 
powers an engagement to observe throughout the Empire the 
principle of commercial equality. Its policy in the grave crisis 
that has since arisen is expressed in the circular issued by the 
Secretary of State on the 3d of July last. After stating the Pre- 
sident’s purpose to act concurrently with the other powers, in the 
immediate protection of American interests and the restoration of 
order, Mr. Hay in that circular declares that as to the future “the 
policy of the government of the United States is to seek a solution 
which may bring about permanent safety and peace to China, pre- 
serve Chinese territorial and administrative entity, protect all 
rights guaranteed to friendly powers by treaty and international 
law, and safeguard for the world the principle of equal and impar- 
tial trade with all parts of the Chinese Empire.” 

In a sketch of American diplomacy during the past hundred 
years it is necessary to refer to the attitude of the government on 
certain questions that specially affect the rights of individuals. 





1 Memoirs, vi. 186, 

2 Our treaty with China of June 18, 1858, provides (Art. I.) that “if any other 
nation should act unjustly or oppressively, the United States will exert their good 
offices, on being informed of the case, to bring about an amicable arrangement of the 
question, thus showing their friendly feelings.” 
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The Declaration of Independence enumerates, as among the “ un- 
alienable rights” with which “all men” are “endowed by their 
Creator,” “life, liberty, and the pursuit of happiness.” Whether 
these comprehended, incidentally, the right of the individual to 
renounce his allegiance at will, is a question on which opinions 
differed. The courts of the United States, prior to 1868, accept- 
ing the doctrine of the common law, generally sustained the nega- 
tive ;1 and the utterances of the executive department, even down 
to 1853, were by no means consistent. Mr. Buchanan, however, 
as Secretary of State, under the administration of Polk, broadly 
maintained the affirmative; and Mr. Cass in 1859 asserted that 
“the moment a foreigner becomes naturalized his allegiance to 
his native country is severed forever. He experiences a new 
political birth. . . . Should he return to his native country he 
returns as an American citizen, and in no other character.” Con- 
gress in 1868 declared “the right of expatriation ” to be “a natural 
and inherent right of all people, indispensable to the enjoyment of 
the right of life, liberty, and the pursuit of happiness,” and pro- 
nounced “any declaration, instruction, opinion, order, or decision 
of any officers of this government which denies, restricts, impairs, 
or questions the right of expatriation,” to be “inconsistent with 
the fundamental principles of this government.”? Prior to the 
passage of this act, George Bancroft concluded with the North 
German Union the first treaty of naturalization. He made sim- 
ilar treaties with Baden,‘ Bavaria,5 and Hesse. Before the end of 
1872, treaties on the same subject were entered into with Austria- 
Hungary,’ Belgium,’ Denmark,® Ecuador, Great Britain,“ Mex- 
ico, and Sweden and Norway. No treaty has since been added 
to the list. This fact may be explained not only by an unreadi- 
ness on the part of various governments to accept a compliance 
with the naturalization laws of the United States as a sufficient act 
of expatriation, but also by the exigencies of military service and 
the numerous cases in which it has been alleged that the treaties 
were abused for the purpose of evading military duty. 





1 2 Kent’s Com. 49; Inglis v. The Trustees of the Sailor’s Snug Harbor, 3 Pet. 
99; Shanks v. Dupont, 3 Pet. 242; The Santissima Trinidad, 7 Wheat. 283; Talbot 
v. Janson, 3 Dall. 133; Portier v. Le Roy, 1 Yeates (Penn.), 371. Contra, Alsberry v. 
Hawkins, 9 Dana, 178. 

2 Act of July 27, 1868, 15 Stats. at L. 223; R. S. sec. 1999. 


8 February 22, 1868. * July 19, 1868. 5 May 26, 1868. 
6 August 1, 1868. 7 September 20, 1870. 8 November 16, 1870. 
® July 20, 1872. 0 May 6, 1872. 11 May 13, 1870. 


12 July 10, 1868. 18 May 26, 1869. 
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In the development of the modern process of extradition, the 
credit of the initiative belongs to France. But, beginning with 
the Webster-Ashburton treaty, the United States, at an important 
stage in the history of the system, actively contributed to its 
growth by the conclusion of numerous conventions! We cannot 
afford, however, to rest on our laurels. In recent times other 
nations, and particularly Great Britain since 1870, observing the 
propensity of criminals to utilize improved facilities of travel, have, 
by legislation as well as negotiation, vastly increased the efficiency 
of the system. It will therefore be necessary, if we would fulfil 
the promise of our past and retain a place in the front rank, 
steadily to multiply our treaties and enlarge their scope. No inno- 
vation in the practice of nations has ever more completely dis- 
credited the direful predictions of its adversaries than that of 
surrendering fugitives from justice. 

The United States, acknowledging the force and supremacy of 
law, has given the weight of its example to the employment of 
arbitration as a means of settling international disputes not only 
as to the rights of individuals, but also as to the rights of nations. 
If asked for a proof of this statement, we may point to the fifty- 
three executed arbitral agreements to which, during the past hun- 
dred years, the United States has been a party; to the twelve 
cases in which the President, or some one appointed or approved 
by him, has acted as arbitrator or umpire ; and to the five pending 
proceedings in which the government is now directly concerned.? 
In many of these arbitrations questions of national right of the 
highest moment, sometimes expressed in the terms of the agree- 
ment, but often lurking in the general phrases of a claims con- 
vention, have been submitted to judgment. The opinion of the 
world as to the general result is attested by recent efforts to 
establish a permanent system of arbitration, as proposed in the 
plan of the International American Conference, in the unratified 
treaty between the United States and Great Britain, and in the 
pending agreement lately adopted at the Hague. 

We speak of the United States; and in its original design and 





1 Art. XXVII. of the treaty with Great Britain of 1794, commonly called the Jay 
treaty, required the surrender of fugitives charged with murder or forgery, but it was 
for the most part ineffective and expired by limitation in 1808. The Webster-Ash- 
burton treaty, signed Aug. 9, 1842, provided (Art. X.) for extradition for any of seven 
offences. Treaties with other countries were soon afterwards made, ten being con- 
cluded while William L. Marcy was Secretary of State, during the administration of 
Pierce. 

2 See International Arbitrations, 6 vols.; also, the note at the end of this address. 
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purpose it still endures, and so may it endure forever! But, in 
the history of its diplomacy during the past hundred years, there 
is nothing more striking than the record of the national expansion. 
First, Louisiana,! then the Floridas,? then Texas,® next a half of 
Oregon,* soon afterwards California and New Mexico,® and later 
the Gadsden purchase,® it was no mere figment of the poetic fancy 
that depicted the nation’s pioneer as going 
“ . . . joyful on his way 
To wed Penobscot’s waters to San Francisco’s bay.” 

Not only extensive provinces, which had “languished for three 
centuries under the leaden sway of a stationary system,” but also 
vast regions in whose wild solitudes the voices of nature spoke only 
to barbarian ears, were rescued from the dominion of misfortune 
and neglect, and dedicated to liberty and law and progress. And 
still the national advance continued. Distant Alaska, far reach- 
ing in its continental and insular dimensions, was added to the 
national domain;’ the Hawaiian Islands, long an object of special 
protection, were at length annexed ;® and Cuba, as the events of 
a century had foreshadowed, was detached from the Spanish 
crown, while by the same act all other Spanish islands in the West 
Indies, together with the Philippines and Guam in the Pacific, 
were ceded to the United States.° By a treaty since made, Ger- 
many and Great Britain renounce in favor of the United States all 
their rights of possession or jurisdiction as to Tutuila and certain 
other islands in Samoa.” 

The record of the century lies before us. We survey it perhaps 
with exultation, but we should not forget its graver meaning. With 
the growth of power and the extension of boundaries, there has 
come an increase of national responsibilities. The manner in 
which we shall discharge them will be the test of our virtue. 
To-day, reviewing the achievements of a hundred years, we pay 
our tribute to the wisdom, the foresight, the lofty conceptions and 
generous policies of the men who gave to our diplomacy its first 
impulse. It remains for us to carry forward, as our predecessors 
have carried forward, the great work thus begun, so that at the 





1 Treaty with France, April 30, 1803. 2 Treaty with Spain, February 22, 1819. 
8 Joint Resolutions of March 1 and December 29, 1845. 
* Treaty with Great Britain, June 15, 1846. 
5 Treaty with Mexico, February 2, 1848. 
6 Treaty with Mexico, December 30, 1853. 
7 Treaty with Russia, March 30, 1867. 8 Joint Resolution, July 7, 1898. 
® Treaty with Spain, December Io, 1898. 10 December 2, 1899. 
24 








182 HARVARD LAW REVIEW. 


close of another century the cause of free government, free com- 
merce, and free seas may still find in the United States a champion. 


NoTE ON INTERNATIONAL ARBITRATIONS.— The arbitrations of the United 
States, the dates, unless otherwise stated, being those of the arbitral agreements, are 
as follows: — 

Brazil: Whale Ship Canada, 1870. — Chile : Case of the Macedonian, 1858; claims, 
1892; total, 2.— China: The Ashmore Fishery, 1884.— Colombia: Panama Riot 
and other claims, 1857; same subject, 1864; Montijo case, 1874; total, 3. — Costa 
Rica: Claims, 1860. — Denmark: Carlos Butterfield claims, 1888. — Ecuador: Claims, 
1862; Santos case, 1893; total, 2.— France: Claims, 1880.— Great Britain: St. Croix 
River, 1794; Islands in Bay of Fundy, 1814; N. E. Boundary, 1814; same subject, 
1827; River and Lake boundary, 1814; Lake and Land boundary, 1814; San Juan 
boundary, 1871; Hudson’s Bay Co. claims, 1863; Impediments to Recovery of Debts, 
1794; Neutral Rights and Duties, 1794; Compensation for Slaves, 1818; same sub- 
ject, 1822; same subject, 1822; claims, 1853; Reserved Fisheries, 1854; Alabama 
claims, 1871; Civil War claims, 1871; Fisheries, 1871; Fur Seals, 1892; Behring Sea 
Damage claims, 1896; total, 20.— Hayti: Pelletier and Lazare cases, 1884; claims, 
1885; Van Bokkelen case, 1888; total, 3.— Mexico: Claims, 1839; claims, 1868; 
Oberlander case, 1897 ; total, 3.— Nicaragua: Claims, 1900.— Paraguay: United States 
and Paraguay Navigation Co., 1859. — Peru: Cases of the Georgiana and Lizzie 
Thompson, 1862; claims, 1863; claims, 1868; MacCord case, 1898; total, 4. — Por- 
tugal: Brig General Armstrong, 1851; Delagoa Bay Railway, 1891; total, 2.— 
Salvador: Savage claim, 1864.—San Domingo: Ozama Bridge case, 1887.— Siam: 
Kellett case, 1897; Cheek case, 1897; total, 2,—Spain: Spoliations, 1795; Case of - 
the Colonel Lloyd Aspinwall, 1870; Cuban claims, 1871; case of the Masonic, 
1880; total, 4.— Venezuela: Claims, 1866; claims, 1885; Venezuela Steam Transpor- 
tation Co., 1892; total, 3.— Grand total, 57, all but 4 since 1800. 

The President of the United States has acted as arbitrator in the following cases: 
Argentine Republic and Brazil Misiones boundary, 1889; Argentine Republic and 
Paraguay, Middle Chaco territory, 1876; Colombia and Italy, Cerruti case, 1894; 
Costa Rica and Nicaragua boundary, 1886; Great Britain and Portugal, Island of 
Bulama, 1869.— Total, 5. 

Ministers of the United States have acted as arbitrator or umpire in the following 
cases: Argentine Republic and Chile boundary, 1896; Chile and Peru, disputed ac- 
counts, 1874; Great Britain and Brazil, Dundonald claim, 1873; Great Britain and 
Colombia, Cotesworth and Powell claim, 1872; Great Britain and Honduras, claims, 
1859; Italy and Switzerland, Cravairola boundary, 1873. — Total, 6. 

Under the treaty between Costa Rica and Nicaragua of 1896, for the final settle- 
ment of their boundary, the President of the United States appointed General E. P. 
Alexander, a citizen of the United States, as engineer-umpire. 

Arbitrations are now pending between the United States and other powers as 
follows: Chile, claims, 1897; Germany and Great Britain, Samoan claims, 1899; Gua- 
temala, May claim, 1900; Hayti, Metzger case, 1899; Russia, Behring Sea seizures, 
1900. — Total, 5. 

The treaty between the United States and Mexico of Feb. 2, 1848, contains (Art. 
XXII.) a general clause as to arbitration; and the same principle is exemplified in the 
treaties relating to the boundary between the two countries. Int. Arbitrations, ii. 
1287, 1358. 

Great Britain, besides 20 with the United States and 4 in which the President or a 
minister of the United States has participated, has had arbitrations with other powers 
as follows: Argentine Republic, claims, 1858; closure of port of Montevideo, 1864. — 
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Belgium, Ben Tillett case, 1897. — Brazil, maritime captures, 1829; claims, 1858; case 
of the Forte, 1862. — Buenos Ayres, maritime spoliations, 1830.— Chile, claims, 
1883; claims, 1893.— Colombia, Punchard & Co. claim, 1896.— France, Portendic 
claims, 1842; Mineral Oil claims, 1873; Greffiihle- Concessions, 1893 (award). — Ger- 
many, Island of Lamu, 1889. — Greece, claims, 1850. — Hayti, claims, 1890.— Liberia, 
boundary, 1871.— Mexico, claims, 1866.— Netherlands, case of the Costa Rica 
Packet, 1895.— Nicaragua Mosquito Indians, 1881 (award); claims, 1895. — Peru, 
White claim, 1864 (award). — Portugal, claims, 1840 ; Croft case, 1856 (award); Yuille 
and Shortridge claim, 1861 (award); territory on East coast of Africa, 1872; Delagoa 
Bay Railway, 1891; Manica boundary, 1895.— South African Republic, boundary, 
1884.— Spain, Schooner Mermaid, 1868; marine tort, 1887.— Venezuela, claims, 
1868; British Guiana boundary, 1897. — Total, 33. 

France, during the past hundred years, has had arbitrations, besides the 4 already 
mentioned, as follows: Allied Powers, claims, 1814.— Chile, claims, 1882; claims, 
1895. — Chile and Peru, guano funds, 1894. — Hayti, claims, 1891 (or 1892). — Mexico, 
claims, 1839. — Netherlands, interest on the Dutch Debt, 1815; Guiana boundary, 
1888. — Nicaragua, case of the Phare, 1879. — Spain, question of prize, 1851. — Vene- 
zuela, claims, 1864; Fabiani case, 1891.— Total, 12. 

Other arbitrations between various countries may be enumerated as follows: Ar- 
gentine Republic and Chile, boundary, 1896; Austria and other powers, as to duchy 
of Bobillon, 1815; Austria and other powers as to cantons of Tessin and Uri, 1815; 
Austria-Hungary and Chile, claims, 1885; Belgium and Chile, claims, 1884; Chile 
and Italy, claims, 1882; Chile and Sweden and Norway, claims, 1895; Chile and 
Switzerland, claims, 1886; China and Japan, killing of a Japanese in Formosa, 1876 
(about); Colombia and Costa Rica, boundary, 1880-1897; Colombia, Ecuador, and 
Peru, boundary, 1894; Colombia and Venezuela, 1881-1886; Khedive of Egypt and 
M. de Lesseps, accounts, 1864; Egypt and Foreign Powers, claims, 1883; Germany 
and Chile, claims, 1884; Germany and Hayti, 1895; Hayti and San Domingo bound- 
ary, 1895 (about); Italy and Brazil, claims, 1896; Italy and Persia, customs duties, 
1890; Italy and Portugal, Lavarello case, 1892; Japan and Peru, case of the Maria 
Luz, 1873; Mexico and Guatemala boundary, 1882; Netherlands and Dominican 
Republic, case of the Havana Packet, 1881; Netherlands and Venezuela, Aves 
Islands, 1865 (award); Peru and Bolivia, question of salute to flag, 1895; arbitra- 
tion between two African tribes as to the use of wells, 1887. — Total, 26. 

The whole number of international arbitrations during the present century, exclu- 
sive of cases now pending and incomplete, is, according to the above list, 136. 

It should be observed that in certain lists that have lately been circulated there 
have been included as arbitrations not only numerous cases of mediation, but also 
ordinary boundary surveys, domestic commissions, direct treaty settlements, and even 
examples of pure diplomatic negotiation, such as the Anglo-American joint commis- 
sion of 1898-99. Such lists are to be deprecated. While they tend to mislead impul- 
sive and undiscriminating writers, they also invite attack. 


John Bassett Moore. 
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LIABILITY FOR NEGLIGENT LANGUAGE. 


AN an action ever be maintained for negligence in the use of 
language? Or, to put it more fundamentally: Is there ever 
a legal duty, except when created by contract, to be careful in 
the use of language? That there is no such universal duty may 
be conceded. But our inquiry is whether there are any conceiv- 
able circumstances under which such a duty may be held to exist. 
Can it be said that “the law, as distinguished from contract, does 
sometimes impose a duty to take reasonable care to tell the 
truth” ?? 

The discussion of this question has been suggested by the 
result reached by the House of Lords in 1889, in the case of 
Peek v. Derry. In that case, Derry e¢ als., the directors of a 
tramway company, put forth a prospectus to induce the public to 
subscribe for stock. The prospectus contained the following un- 
qualified statement: “... the company has the right to use 
steam or mechanical motive power instead of horses,...” In 
fact, the company had not such right. The statute permitted the 
use of steam as a motive power only in case the company first 
obtained the consent of the Board of Trade and of two municipal 
boards. Some of these consents were never obtained, and the 
stock was worth less than if the company had had the right to use 
steam. Peek, a stockholder who had purchased on the faith of the 
prospectus, sued the directors for deceit in making the above 
positive representation. The judge of first instance (Stirling, J.) 
and the Law Lords took a very charitable view of the evidence, 
and were of opinion that the directors all believed the statement 
to be true, even though they had no reasonable ground for such 
belief.2 The Court of Appeal (Cotton, Hannen, and Lopes, L, JJ.) 
unanimously held the directors liable in this action for deceit, on 
the ground that they made the statement without any reasonable 
ground for believing it to be true. The House of Lords overruled 
the Court of Appeal, and restored the decision of Mr. Justice 
Stirling, who held that the defendants were not liable. 





1 See Moncrieff’s Law of Fraud and Misrepresentation, 152, 154. 

2 L. R. 14 Appeal Cases, 337. 

8 For an able criticism of the view that the directors all believed the statement, see 
5 Law Quarterly Review, 420-422; and compare 6 Law Quarterly Review, 73. 
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Taking the facts to be as they were understood by the Law 
Lords, this decision of the House of Lords seems to be correct. 
The action, though brought under the modern forms of procedure, 
was, in substance, the old action on the case for deceit, and it was 
so treated by the counsel on both sides and by the judges. In 
such an action the plaintiff alleges that the defendants have con- 
sciously falsified ; z. ¢. that they have stated what they did not 
believe to be true. He cannot maintain this allegation by showing 
merely that they have stated what they ought not to have believed. 
Want of reasonable ground for belief is, of course, a piece of evi- 
dence bearing on the question of non-belief. But if it fails to 
convince the tribunal of the non-existence of belief, it does not 
make out a case of deceit. “ Negligence is not the same as fraud.” 

(An action of deceit based on fraud cannot be supported by proof 
of negligent misrepresentation> “A plaintiff cannot succeed in 
an action for fraud without proving that the defendant was fraud- 
ulent.” “If a man complains of having been deceived, he must 

' show that the defendant is a liar,” and not merely negligent. 

Assuming the House of Lords to be right in holding that the 
plaintiff in Peek v. Derry could not recover for the cause of action 
which he had declared upon, the question remains whether the 
plaintiff would have succeeded if he had sued for negligence, 
alleging a duty on the part of the defendant to use reasonable care. 

This extremely important inquiry has not, in England, received 
the attention it deserves, In English courts it is now summarily 
dismissed with the short statement that it was “decided” in the 
negative by the House of Lords in Peek v. Derry; that it was 
there “finally decided,” “settled for good.”1 That case, “as 
interpreted by the courts, is held to show not only that negligence 
is not the same as fraud, but also that no action whatever will lie 
for negligent misrepresentation.” ? But this interpretation is erro- 
neous. No doubt Lord Herschell, who gave the principal opinion, 
took it for granted that an action for negligence could not have 
been maintained against the defendants; but this assumption 
of that very able judge is at the most a mere dictum. The 
point was not, and could not have been, there decided; for it 
was not before the court. The only question was whether the 





1 See Bowen, L. J., in Angus v. Clifford, L. R. (1891) 2 Chan. 449, p. 470; Lindley, 
L. J. S. C., p. 464; Bowen, L. J., in Le Lievre v. Gould, L. R. (1893) 1 Q. B. 491, 
p- 501; Lindley, L. J., in Bishop v. Balkis Consolidated Co, (1890), L. R. 25 Q. B. D. 
512, p. 521. 

2 7 Law Quarterly Review, 310. 
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action for deceit would lie. ‘ Because an action for deceit, involv- 
ing fraud, cannot be based on a merely negligent misrepresenta- 
tion,” it does not necessarily follow that there is to be “no action 
for negligence.” 4 

The plaintiff in Peek v. Derry could not, upon that declaration, 
have recovered for negligence ; for the simple reason that he had 
not alleged negligence, but an entirely different thing, viz. fraud. 
Under that declaration, evidence of negligence, if offered as sus- 
taining a substantive cause of action, would have been rejected on 
the ground of variance.? But whether the plaintiff might have 
recovered for negligence if his declaration had averred negligence, 
is an entirely different question, and is not concluded by that 
decision. Suppose that Peek, on the very next day after the ren- 
dition of final judgment for the defendants in the original action 
of deceit, had brought a new action claiming to recover on the 
ground of the defendant’s negligence, could the defendants have 
successfully pleaded the judgment in the former action of deceit 
in bar of this new action for negligence? It hardly seems reason- 
able to say that negligence is to be excluded as a ground for 
recovery in cases of misrepresentation, “simply because the old 
action for deceit recognized only intentional misrepresentation as 
within the scope of that action.” 8 

The English law, both as it might have been, and as it practi- 
cally is, will be found well summarized in Pollock’s Law of Fraud 
in British India: “The law might have made this much the posi- 
tive duty, apart from any question of contract, of persons who, for 
their own purposes, volunteer statements for others to act upon 
in matters of business; namely, not that the statement shall be 
absolutely true, but that reasonable care shall be used to verify it 
before it is made. But it is now settled that such is not the law 
in England. . . . We may like it or not, but English courts must 
now decline to recognize a positive duty of using any, even the 
lowest degree of diligence, in making allegations about supposed 
matters of fact. We must go upon the bare issue of belief. Gross 
and palpable want of reasonable grounds may lead us to find that 
there was no belief at all; in other words, to say that there was 
actual falsehood, the falsehood which is the necessary and specific 
badge of fraud. But it will be fraud or nothing.” * 





1 Moncrieff’s Law of Fraud and Misrepresentation, 152. 

2 Proof of want of reasonable ground for belief would have been admissible only as 
bearing on the issue of the non-existence of belief. 

8 See Innes, Principles of Torts, 54, note, * Pollock, p. 93. 

















LIABILITY FOR NEGLIGENT LANGUAGE. 187 


The above view as to the se¢t/ed nature of the English law rests, 
as has been shown, upon a dictum in the House of Lords,! That 
tribunal has recently held that it cannot (which simply means that 
it does not choose to) overrule its own decisions ;? but we are not 
aware that it has yet held that its dicta are not open to future 
question. This particular dictum has not passed into settled 
doctrine without vigorous protest. “It has already been found 
necessary in England to obviate its effects as regards future cases 
arising on the prospectuses of companies and other invitations to 
subscribe for shares or debentures by special legislation.” * 

In the United States this question is not concluded by author- 
ity. Shall those American courts which deny a remedy for 
deceit, in cases like Peek v. Derry,® allow the remedy for negli- 
gent misrepresentation which the English courts are understood 
to deny; or shall the possibility of obtaining remedy in such cases 
be left to legislative discretion ? 

Let it be noted that we are not at this moment considering the 
question whether the law should recognize and enforce a general 
duty, of all the world to all the world, to be careful in all state- 
ments, upon all subjects; nor whether the law should recognize as 
broad a duty of care in the utterance of language as in all other 
acts or relations of life. The present inquiry is comparatively a 
narrow one, viz., whether the law should recognize a duty to be 
careful in the use of language, if the enforcement of such duty 





1 We are speaking now of the way in which this point has been dealt with by the 
highest English tribunal. We do not assert that there are no cases in the lower courts 
which uphold this view. See the opinion of Bramwell, L. J., in Dickson v. Reuter’s 
Telegraph Company (1877), L. R. 3 Com. PI. Div. 1, p. 6. Compare Moncrieff’s expla- 
nation of Lord Justice Bramwell’s position, Moncrieff, 152. 

2 London Street Tramways Co. v. London County Council, L. R. (1898) Appeal 
Cases, 375. 

8 See 9 Law Quarterly Review, p. 202; 8 Law Quarterly Review, p. 7. In this con- 
nection it seems proper to say that the present article is suggested by, and largely 
founded upon, English criticisms of the prevailing English view. 

* Pollock’s Law of Fraud in British India, 55, referring to “ The Directors’ Liability 
Act,” (1890) 53 and 54 Vict. ch. 64: By this statute, directors and others issuing 
prospectuses are made liable, in certain cases, to compensate persons sustaining loss 
by reason of any untrue statement in the prospectus, unless it is proved that the parties 
issuing the prospectus had reasonable ground to believe, and did believe, that the state- 
ment was true. 

5 The decision of the House of Lords in Peek v. Derry is not universally followed in 
the United States. For expressions of the contrary doctrine, see Seale v, Baker 
(1888), 70 Texas, 283; Watson v. Jones (Florida, 1899), 25 Southern Reporter, 678; 
Gerner v. Mosher (Nebraska, 1899), 78 Northwestern Reporter, 384; Krause v. Bus- 
acker (Wisconsin, 1900), 81 Northwestern Reporter, 406, In many States the question 
is still an open one, 
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could be confined to cases like Peek v. Derry. Of course, if this 
question is answered affirmatively, other questions will have to be 
considered, ¢. g. can the duty be restricted to cases like Peek v, 
Derry ; or, if extended beyond the facts of that case, can it be con- 
fined within reasonable limits ; or does the recognition of the duty 
in that class of cases necessarily carry with it the recognition of a 
similar duty in a much wider class of cases where great injustice 
would result from its enforcement? These latter questions really 
present the principal difficulty in this matter; and it is intended, 
at a later stage of the discussion, to give them due consideration. 
But, for the present moment, we are concerned only with the 
question whether this duty should be recognized, if its application 
could be restricted to cases similar to Peek v. Derry. 

In Peek v. Derry the following propositions may be regarded as 
established : — 

1. Defendants volunteered a statement to the plaintiff. 

2. The statement was not true in fact. 

3. Defendants, though believing the statement, had no reason- 
able ground for such belief, and would not have entertained it if 
they had used reasonable care to ascertain its truth. 

4. Defendants made the statement with the intention that plain- 
tiff should act upon it in a matter of business. 

5. Defendants’ motive was to procure pecuniary advantage to 
themselves. 

6. The subject-matter of the statement was such that plaintiff, 
if he acted in reliance upon it, would be likely to incur substantial 
pecuniary loss in case the statement proved incorrect. 

7. Plaintiff acted in reliance upon the statement. 

8. Plaintiff was damaged by so acting. 

To these propositions it would seem that we may properly add 
one more — not a subject of special discussion in that case — viz. 
Plaintiff acted reasonably in relying upon the defendants’ state- 
ment. 

Assuming the facts to be as above, the argument for defendants’ 
liability is so obvious that there can be no need to enlarge upon it. 
We may fairly call upon the defendants to show cause why they 
should be exonerated. What are the arguments in their behalf? 

The defendants may urge that allowing an action for negligence 
upon the facts of Peek v. Derry amounts to practically asserting 
that negligence is the full equivalent of deceit ; or that it blurs the 
distinction between deceit and negligence. But a careful compari- 
son of the requisites in an action for deceit with the facts of Peek 
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v. Derry will disclose important differences in more than one par- 
ticular, showing that the plaintiff in Peek v. Derry makes out a 
much stronger case than would be necessary to his recovery if the 
defendants had been guilty of conscious falsehood. Thus, in Peek 
v. Derry the statement was volunteered by the defendants ; 
whereas, in an action for deceit, the defendant may be liable 
though the statement was made in answer to an inquiry. It is 
also true in Peek v. Derry that the statement was made by the 
defendants with the motive or purpose of serving their own pecu- 
niary interest ; whereas, in an action for deceit, it is not necessary 
to show such a motive. Again, in Peek v. Derry the plaintiff 
acted reasonably in relying upon the defendants’ statement ; and 
this is an essential feature of his claim to recover for the defend- 
ants’ negligence. A plaintiff suing for defendants’ negligence will 
be barred by his own contributory negligence. But the case is 
different where the plaintiff is suing for defendants’ intentional 
wrong. In an action for deceit, although there is some conflict in 
the authorities, it is the better view that the defendant cannot 
escape on the ground of the plaintiff’s negligence. In other words, 
defendant cannot say that plaintiff's folly in believing what defend- 
ant intended him to believe exonerates defendant from liability for 
his conscious falsehood, uttered by him with intent to induce 
plaintiff to believe and to act upon it. 

Defendants may seek to justify allowing a remedy in cases of 
deceit and denying it in cases of negligence, upon the ground that 
in deceit there is always moral blame. But is there not moral 
blame in negligence? Undoubtedly the turpitude is not so great 
as in lying, but in its civil aspect it differs only in degree. And 
where a man having especial opportunities for information makes 
statements with the intention of inducing the hearer to take im- 
portant action in reliance thereon, and makes these statements 
without reasonable grounds, his moral fault is great. The question 
is not whether a remedy shall be allowed for all negligent misstate- 
ments, but whether it shall be allowed in a class of cases where 
the negligence is especially deserving of censure. 

Can the defendants claim that the nature of the instrument 
whereby the wrong is done necessarily exonerates them from lia- 
bility ? Strictly speaking, and according to the better juristic 
definitions, words are “acts.”1 And even if, recognizing “a 





1 See Terry’s Leading Principles of Anglo-American Law, section 81. Compare 
1 Bentham’s Introduction to the Principles of Morals and Legislation, chap. vii. sec- 
tion xii. 
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certain antithesis between saying and doing in common speech,” 
we distinguish words from other acts, still the law in various 
instances holds that actionable wrongs may be committed by 
“mere words.” ! But it has been supposed in some quarters that 
the law, although not denying in all cases remedy for damage 
caused by words, draws the line at negligence. While the man 
who knowingly utters a false statement may be liable in an action 
of deceit, and the utterer of defamatory statements may be liable 
in an action of slander (irrespective of negligence), it is said that, 
“generally speaking, there is no such thing as liability for negli- 
gence in word as distinguished from act ;” and it is averred that 
“this difference is founded in the nature of the thing.” ? 

What are the intrinsic differences between words (spoken or 
written) and other acts, which justify this broad distinction ? 

It has been urged as a reason for non-liability that language 
(e.g. a statement in a valuation or a prospectus) cannot be con- 
sidered “a dangerous instrument,” or “an instrument which is 
dangerous in itself.” This argument is beside the real issue. No 
one contends that the utterance of non-defamatory language be- 
longs to the class of extra-hazardous acts where the actor is held 
to the liability of an insurer; like the keeping of atiger. But 
disclaiming such a rigorous rule, the question is whether there 
may not be in some cases a duty to use reasonable care in the 
utterance of language. It is undeniable that the making of erro- 
neous statements without reasonable grounds is liable under some 
circumstances to cause damage, and frequently causes great dam- 
age. Why not then impose in certain cases a duty to use reason- 
able care to refrain from making erroneous statements? If in 
handling a pen I carelessly scratch my neighbor’s face, I am liable 
to him for the damage thus done. If, with the same pen, I write 
a letter to my neighbor making statements not true in fact, 
whose untruth would have been known to me if I had used reason- 
able care, and my neighbor is induced (as I intended he should 
be) to peril his fortune in reliance on my statements, why should 
he be denied a remedy against me in case of his financial ruin? 
Must a man take care as to the use of his arm, but not as to the 
use of his tongue? Must he take care how he hits another person 
with a pen, but not how he affects the interests of that other per- 
son by what he writes with the same pen? 

The objection of novelty will probably be urged. There is, it 





1 See Terry, «di supra. 2 Pollock, Torts, 2d ed. 487. 














LIABILITY FOR NEGLIGENT LANGUAGE. 





191 





will be said, a total lack of precedent for the imposition of liability 
in such cases. 

To this it may be answered : First, that there is a special reason 
why the experiment of an action for negligence eo nomine has not 
been attempted ; second, that, in fact, liability has repeatedly been 
imposed in similar cases under the cover of legal fictions. 

The failure, hitherto, to attempt the experiment of bringing 
actions for negligence ¢0 nomine is in considerable degree to 
be accounted for by the fact that, until very lately, a remedy for 
negligent misstatement was supposed in many quarters to be 
obtainable at law under a declaration counting on deceit, (and 
indeed may still be thus obtained in some parts of the United 
States.) Of the widespread existence of such a supposition, the 
decision of the Court of Appeal in Peek v. Derry affords ample 
evidence ; but reference may also be made to the explicit state- 
ments of leading text-writers in volumes published shortly before 
the decision of the House of Lords in that case.2 So, too, it was 
long understood that, whatever might be the rule at law, a remedy 
for negligent misrepresentation would be allowed by courts of 
equity in all cases falling within their jurisdiction; and this view 
was not distinctly rejected in England until the recent decision in 
Low v. Bouverie, subsequent to Peek v. Derry.? 

Nor is it true that there is a total lack of precedent for impos- 
ing legal liability in cases of negligent misstatement. No doubt, 
actions for negligence eo momine are scarce; but liability for such 
misstatement has frequently been imposed under cover of legal 
fictions. This is true of certain decisions professedly based on 
“implied” representations, or “implied” warranties, or ‘ conclu- 
sive presumptions of knowledge,” ® and the like. Implications and 












































1 See Beven on Negligence, 2d ed. 1474. 
2 See 1 Bigelow on Fraud (edition of 1888), 509, 516, 517; 2 Pomeroy Equity Jur. 
(edition of 1882), section 884, and comment in 2d ed. published after the decision in 
Derry v. Peek, vol. 2, section 884. See, also, Moncrieff’s Law of Fraud and Misre- 
presentation, 130-137. 

8 See Lindley, L. J.,in Low v. Bouverie, L. R. (1891) 3 Chan. 82, p. 100; Pol- 
lock’s Law of Fraud in British India, 31, 46, 47. 

4 The nominal ratio decidendi in some of these cases would go far enough to in- 
clude even non-negligent misstatements. But it is probable that in the vast majority 
of these cases the misstatements were negligently made. 

5 “The directors are conclusively presumed to know the condition of the bank. 
. . . If the directors did not know the bank was insolvent, it was their duty to have 
known it.” Clark, J., in Tate v. Bates (1896), 118 North Carolina, 287, p. 308. 

“Tt is the duty of the directors to know the condition of the corporation whose 
affairs they voluntarily assume to control, and they are presumed to know that which 
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presumptions are often resorted to for the purpose of concealing 
the fact that the judge is laying down a new rule of substantive 
law. “It is very desirable that we should get quit of these ‘idola’ 
of legal fraud, and implied representation, and attain to some gen- 
eral rule as to the reasonable care which every one is bound to 
take lest his words or acts harm his neighbor. . . .”!_ Moreover, 
in addition to these indirect enforcements of liability for negligent 
misrepresentation, there is at least one decision, even in England, 
which squarely affirms such liability. The decision in George v. 
Skivington (A. D. 1869) rests on this basis; and the ratio decidendi 
is clearly stated in the opinion of Cleasby, B.? In that case B. 
bought a bottle of hair-wash of A., stating that it was to be used 
by X. A. negligently represented that the liquid was fit for use 
on the hair. X. used the wash, and suffered physical damage 
from its unfitness. X. was allowed to recover against A.’ Efforts 
have recently been made to distinguish George v. Skivington from 





is their duty to know, and which they have the means of knowing.” Acker, J., in 
Seale v. Baker (1888), 70 Texas, 283, p. 290. 

“It is there said that the scienter may be proved by showing—. . . third, that the 
party’s special situation or means of knowledge were such as to make it his duty 
to know as to the truth or falsity of the representation. ... For when it is shown 
that the statement was material and false, and that the defendant’s situation or means 
of knowledge were such as to make it incumbent upon him as a matter of duty to 
know whether the statement was true or false, the conclusion is almost irresistible 
that he did know that which his duty required him to know. For this reason the 
law conclusively presumes, from the existence of these facts, that defendant had 
actual knowledge of the falsity of his statement; or, more properly speaking, proof of 
these facts is sufficient to sustain a charge of actual knowledge, dispensing with fur- 
ther proof upon that subject, and admitting no proof to rebut the fact of actual 
knowledge, but only proof to rebut the existence of the facts from which such actual 
knowledge is inferred.” Carter, J., in Watson v. Jones (Florida, 1899), 25 Southern 
Reporter, 678, p. 682. 

See, also, Ward v. Trimble (Kentucky, 1898), 44 Southwestern Reporter, 450, p. 452. 

1 5 Law Quarterly Review, 102. 

2 L. R. 5 Exch. 1, p. 5. 

8 See, also, two recent American cases, where a person having no contractual rela- 
tion with a physician recovered against him for damage caused by his negligent state- 
ment. Harriott v. Plimpton (1896), 166 Mass. 585; Edwards v. Lamb (New Hamp- 
shire, 1899), 45 Atlantic Reporter, 480; 14 HARVARD LAW REVIEW, 66. In the first 
case the physician, being employed by a third person to examine the plaintiff, negli- 
gently reported that the plaintiff had a certain disease, which in fact he did not have. 
In the second case the physician was employed by the plaintiff’s husband, and, while 
treating him for an infectious sore, negligently advised the wife that it would be safe 
for her to assist in dressing the sore. 

In Landie v. Western Union Tel. Co. (North Carolina, 1900), 35 Southeastern 
Reporter, 810, a telegram had not been delivered, and the telegraph company was not 
in fault for the non-delivery; but the company negligently asserted that it had been 
delivered. The court said: “ We think that the assurance of the defendant, false 
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negligent misrepresentation in prospectuses and valuations, on 
the ground that the damage in George v. Skivington was physical. 
But what intrinsic difference is there between damage to the per- 
son and damage to the purse?! 

Furthermore, in regard to the objection of novelty, it goes with- 
out saying that lack of precedent is not necessarily and always 
fatal. The leading case on deceit, Pasley v. Freeman, was in its 
day regarded as a new departure. And there is no topic of the 
law in which lack of precedent is entitled to less weight than in 
negligence. Negligence is largely a modern conception, and the 
scope of the action is constantly widening. Legal remedy is 
allowed to-day as to various states of facts where no one would have 
dreamed of suing a century ago. “As society becomes more com- 
plex, and the consequences of negligence more far-reaching, the 
obligation of using care becomes stricter in morals, and will 
have to become stricter in law, notwithstanding Derry v. Peek.” ? 
And the legal periodical just quoted said, shortly before the final 
decision in Peek v. Derry, . . . “the lawis rapidly tending toward 
the enforcement (contrary, no doubt, to old authorities and some 
recent ones) of a general duty to be careful, as well as to abstain 
from wilful harm, in statements as well as in acts.” Of course 





in fact, if not in intention, was actionable negligence, and that the plaintiff can recover 
such damages as directly resulted therefrom.” 

1 In this connection brief reference may be made to a line of decisions in this coun- 
try as to liability for mistakes in the transmission of telegrams. If a telegram is deliv- 
ered in an altered form, owing to the negligence of the telegraph company, has the 
receiver an action against the company for the loss that he sustains through acting on 
the telegram in its erroneous form? England says, no. America says, yes. The 
result reached in this country tends, in our opinion, to sustain the theory that there may 
be, under some circumstances, a legal duty to be careful in the use of language; we 
mean, of course, a duty not created by contract between the defendant and the plain- 
tiff. But it must be admitted that the result has not generally been based by the court 
upon this broad ground; and that most of the reasons given for these decisions imply 
(what, indeed, is sometimes distinctly asserted) the non-existence of such a duty. It 
is impossible, however, to examine the opinions in these cases without feeling that the 
courts have not touched bottom. Various reasons have been brought forward, but 
none command universal assent. On the contrary, the followers of any one theory 
are very apt to indulge in severe criticism of all the other theories; and it is some- 
times admitted by those who sustain the result that no entirely satisfactory reason has 
yet been given. Under such circumstances one who believes in the result may fairly 
presume that a better reason exists; and it is submitted that such a reason can be 
found in the general doctrine suggested in this article. More than one thoughtful 
jurist has already expressed views tending in this direction. See Allen’s Telegraph 
Cases, p. 455, note; Bigelow’s Leading Cases on Torts, 626. 

2 7 Law Quarterly Review, 107. 

8 5 Law Quarterly Review, 103. 
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there are limits to the expansion of liability for carelessness ; and 
an attempt has recently been made in this REviEw to criticise a 
line of decisions whereby liability has been unduly extended.! It 
cannot, however, be denied that there is a general tendency to 
extend the obligation of using care. 

Thus far we have been considering whether the law should re- 
cognize a duty to be careful in the use of language, if the enforce- 
ment of such duty could be confined to cases like Peek v. Derry. 
Our conclusion is that an action should be allowed in cases like 
Peek v. Derry ; and, further, that the line should be drawn a little 
lower down so as to give a remedy in cases differing in two re- 
spects from Peek v. Derry. We do not think it an essential requi- 
site that the statement should have been made from the selfish 
motive of serving the defendant’s own interest. Neither should 
the action be confined to written misstatements. There is un- 
doubtedly greater danger of mistake or falsehood in testimony as 
to the fact of verbal utterances than in testimony as to acts in 
general. But this acknowledged danger exists equally in actions 
for deceit by verbal statement; and yet such actions are univer- 
sally allowed by the courts.? 

There remains to be considered the most important objection to 
allowing an action for negligent misstatement. That objection 
may be stated as follows: “If the principle of liability for negli- 
gence in statements is once admitted by the courts as a ground for 
recovery, it cannot be confined to cases like Peek v. Derry (or to 
cases, like those we have suggested, modifying slightly the ele- 
ments of Peek v. Derry). There will be no stopping-place short of 
enforcing a legal duty to use reasonable care in making a// state- 
ments ; and whenever any careless misstatement is acted upon by 
the hearer to his damage, an action will lie. The consequences 
would be deplorable. If the law took account of every idle word 
or chance remark, life would be intolerable.” 

It must be conceded that such a wide rule of liability would be 
fraught with evil consequences. If the law is really reduced to 
the alternative, either of denying remedy in cases like Peek v. 
Derry, or of admitting remedy for all careless statements followed 
by damage, it would undoubtedly be better to adopt the former 
alternative and refuse to allow remedy under any conceivable cir- 
cumstances for negligent misstatements. But the law is not 








1 11 HARVARD LAW REVIEW, 349, 434. 
2 It is the legislature, not the court, which has in some classes of cases restricted 
the remedy for deceit to instances where the statement was made in writing. 
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bound to take one of the horns of this dilemma, nor would such 
a course be sustained by analogy. Thus, the law allows in some 
cases an action for deceit, but does not give such an action for all 
lies. So the law treats certain defamatory words as actionable 
per se, but does not so regard all defamatory charges. The guid- 
ing principle of the courts is not logic, nor yet legal symmetry, 
but expediency. And there are strong grounds of expediency for 
adopting the rule we have suggested ; and for refusing to entirely 
assimilate the duty of care in the use of words to the duty of care 
in the use of chattels. Even if the law recognizes that there may 
be such a thing as a duty to be careful in the use of one’s tongue, 
it does not necessarily follow that the duty should be held to be as 
universal and as far-reaching as the duty to be careful in the use 
of one’s axe. The cases differ, both in the stringency of the rea- 
sons for establishing a duty and in the weight of the burden which 
would thus be imposed. 

On the one hand, negligence in the use of tangible objects is, in 
the great majority of instances, much more likely to cause serious 
damage than negligence in the use of language. 

On the other hand, a duty to be careful on ordinary occasions 
in the use of language is a more burdensome restriction on human- 
ity, a greater clog on freedom of intercourse, than a general duty 
to be careful in the use of chattels! It is not consistent with 
common convenience to require a man to be as careful in the use 
of his tongue as in the use of his knife. Here is where we may 
properly fall back upon the previously quoted statement of Sir 
Frederick Pollock, that there is a difference “in the nature of the 
thing.” That difference is such as to justify the imposition of a 
duty of care in the use of words more sparingly, and in a more 
restricted class of cases, than the duty of care in the use of chat- 
tels. But the difference is not so great as to justify the view that 
no duty of care in the use of language should ever be imposed 
under any conceivable circumstances. 


While the following propositions can undoubtedly be expressed 
in better form, we submit that they formulate, in substance, the 
true rule on this subject. 

An action for misstatement should be allowed when these re- 
quisites are present :— 

1. Defendant volunteered a statement to the plaintiff. 





1 See Bramwell, L. J., in Dickson v. Reuter’s Telegraph Co. (1877), L. R. 3 Com. 
Pl. Div. 1, p. 6. 














196 HARVARD LAW REVIEW. 


[As to “volunteered,” see subsequent explanation in reference to pro- 
positions 1, 4, and s. 

“To the plaintiff” includes not only statements made directly to 
plaintiff in person, but also statements made to third persons with the 
intent that they should be communicated to the plaintiff, and statements 
to the class of persons to which plaintiff belongs. ] 


2. The statement was not true in fact. 


3. Defendant, though believing the statement, had no reason- 
able ground for such belief. 


[This presents the inquiry of fact as to the conduct of the average 
prudent man; a common question for jurors in actions of negligence.] 


4. Defendant made the statement with the intention that plain- 
tiff should act upon it. 

5. The subject-matter of the statement was such that one who 
acted in reliance upon it would be likely to incur substantial pecu- 
niary loss in case the statement proved incorrect. 


[See subsequent explanation in regard to propositions 1, 4, and 5.] 


6. Plaintiff acted in reliance upon the statement, and such 
action and reliance on his part was reasonable. 


[It may seem, at first blush, that if the defendant is negligent in mak- 
ing his statement, the plaintiff must also be negligent in giving it cre- 
dence. But there are cases where this would not be true; as where the 
defendant had special sources of knowledge open to him, and the plain- 
tiff not unnaturally supposed that the defendant had availed himself of 
these sources of information. ] 


7, Plaintiff was damaged by so acting. 

The foregoing requirements will probably be found fault with 
upon very opposite grounds ; one set of critics complaining that 
they err on the side of stringency, and another set alleging that 
they are too lax. 

Propositions 1, 4, and 5 are likely to be especial subjects of crit- 
icism on the ground of overstringency. One and the same gen- 
eral reason furnishes the argument for retaining these propositions 
in their present form. It will be admitted on all hands that men 
should not be held liable for unintentional misstatements in casual 
talk or in conversation upon apparently trivial matters; and that 
such liability should attach only under exceptional circumstances. 
But a general instruction of this nature by a judge in his charge 
to the jury would be practically equivalent to laying down no limit 
at all. It is not desirable to submit to the varying judgment of 
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successive panels of jurors the general question, under what circum- © 
stances the law should impose a duty to be careful in the use of 
language. On the contrary, the court should lay down definite 
tests, and then submit to the jury the question whether the evi- 
dence in the particular case in hand brings it within those tests. 
Any other course would inevitably result in the occasional rendi- 
tion of verdicts upon inexpedient grounds, and in the frequent 
bringing of suits upon frivolous grounds. The tests adopted, with- 
out aiming at mathematical accuracy, should be such as will pro- 
mote justice and discourage injustice in the greater number of 
cases. 

Tried by these rules, propositions 1, 4, and 5 seem entirely de- 
fensible. In case of statements volunteered by the speaker, with 
intent that the hearer should act upon them, and with knowledge 
that action upon that subject-matter is likely to entail serious loss 
to the actor if the statement is incorrect, the average man ought 
to fully recognize his moral responsibility to be careful. But when 
any one of these elements is lacking, the hardship of imposing 
liability is sensibly increased. 

A selfish motive on defendant’s part does not seem to us an 
essential requisite, but the existence of such a motive might often 
be decisive evidence of the intent with which defendant made the 
statement. 


Should the remedy be confined to negligent misstatements of 
fact, or should it be extended in some cases to the utterance of 
negligently formed (or negligently expressed) opinions? In the 
great majority of cases the utterer of a negligently formed opin- 
ion could escape liability on the ground that it was not reasonable 
for the hearer to rely on the mere opinion of another. The plain- 
tiff would fail to sustain proposition 6, avte. But this would not 
always be true. Take the case of an expert stating to a non- 
expert his opinion on matters requiring peculiar skill or knowledge. 
Or take the case where the so-called “opinion” is in reality an 
assertion that facts exist which justify a certain conclusion. In 
such instances it is difficult to see why a plaintiff (who acts rea- 
sonably in relying on the statement) may not recover against one 
who negligently volunteers an erroneous “opinion,” intending the 
plaintiff to act upon it, and knowing that substantial loss is likely 
to follow if the “opinion” proves incorrect. 


If a duty to be careful in the use of language is admitted to 
26 
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exist in certain cases, a defendant cannot plead that his utterance 
was a slip of the tongue, and did not express his real view. His 
liability must depend, not on what he meant to say, but on what 
he actually did say. Negligent misstatement exists just the same, 
whether it be due to carelessness in forming a belief or to careless- 
ness in the mode of expressing one’s belief. Whether a defend- 
ant in an action for deceit may escape liability by proving that he 
did not intend to convey the meaning which his words would 
naturally convey, is a question upon which able judges have re- 
cently differed.1_ But surely such a defence cannot be allowed 
where the action is founded, not on the charge of conscious false- 
hood, but on the charge of carelessness. Proof of good intent 
does not disprove an accusation of negligence. 

If the right of action for negligent misstatement is once ad- 
mitted, troublesome questions of a collateral nature may arise. 
Thus, it may be, in some cases, “a matter of difficulty to deter- 
mine whether the plaintiff was one of the persons to whom the 
representation was addressed, and who were intended to act upon 
it.” But questions of this description are not new to the law. 
The same difficulty occurs in actions for deceit, and does not pre- 
vent the courts from entertaining such actions. 

Again, very nice questions may arise as to whether the defend- 
ant’s fault can, in a given case, be regarded as the legal cause of 
the plaintiff's damage. But this is a difficulty which must be met 
in all cases of tort, and does not furnish fer se ground for disallow- 
ing any remedy.” 


So far, we have been considering cases where the damage to the 
plaintiff is caused, in one sense, by his own action, taken in reli- 
ance upon the erroneous statement made to him by the defendant. 
How is it if the damage results from the effect produced upon 
third persons by defendant’s negligent misstatement concerning 
the plaintiff, inducing them to entertain and act upon an errone- 
ous opinion of the plaintiff’s character? In Hanson v. Globe 
Newspaper Co. (1893), 159 Mass. 293, the defendant published a 





1 Nash v. Minnesota Title Ins. & Trust Co. (1895), 163 Mass. 574. 
2 “There remains, no doubt, the argument that liability must not be indefinitely 
extended. But no one has proposed to abolish the general rule as to remoteness of 
damage, of which the importance, it is submitted, is apt to be obscured by contriving 
hard and fast rules in order to limit the possible combinations of the elements of lia- 
bility.” ‘Pollock on Torts, 2d ed. 488, 489; in reference to liability of telegraph com- 
pany to receiver of message negligently altered by the company. 
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statement that a criminal charge had been made against a person, 
who was described by name and occupation. Such description 
applied to the plaintiff, and to no other person. A majority of 
the court held that plaintiff's action for defamation could be de- 
feated by proof that the defendant did not intend to describe the 
plaintiff, but used the name by mistake for that of another person. 
The court say that whether there should be a liability founded on 
negligence “is a question which does not arise on the pleadings in 
this case,” and that, so far as they are aware, “no action for such 
a cause has ever been maintained.” The reason for this dearth 
of precedent is not far to seek. In an action for the negligent 
speaking of defamatory words a plaintiff would be at some dis- 
advantage as compared with his position in an ordinary action of 
defamation.!_ Hence the experiment of a suit for negligent utter- 
ance of defamatory language would never be attempted unless it 
had first been decided that a suit for defamation could not be sus- 
tained. But if the novel decision in Hanson v. Globe Newspaper 
Co. is upheld as sound law, actions for negligence will undoubtedly 
be brought in similar cases; and no good reason is perceived why 
such actions should not be sustained, provided of course that due 
proof of carelessness and damage is forthcoming.” 
Jeremiah Smith. 





1 In an action for defamation in case of words actionable fer se, the plaintiff would 
only have to prove that the defendant spoke the words. In an action for negligent 
utterance, he would have to prove also that the defendant acted carelessly in utter- 
ing the charge, and that damage had resulted therefrom. 

? See the later Massachusetts case of Harriott v. Plimpton, stated ante, p. 192, 
note 3. 
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THE ELASTICITY OF THE CONSTITUTION. 


S the period of the formation of the American Union becomes 
more and more remote, it becomes constantly more impor- 
tant to inquire to what extent the decision of a question of federal 
constitutional law may properly be affected by the many changes 
in language, customs, morals, and in individual and national envi- 
ronment which have taken place since the adoption of our funda- 
mental law. Since that time, the thirteen sparsely settled colonies 
strung along the border of a wilderness have become a great, 
powerful, and wealthy nation, second to none in culture and 
resources. Political opinions have changed: the doctrine of na- 
tional unity has almost completely demolished its once mighty 
antagonist — the theory of state sovereignty. Commerce, instead 
of being conducted by stage-coaches and sail-boats, is carried on 
by railways, telegraphs, and ocean liners, Ideas of morality have 
changed: lotteries and duelling, once regarded as praiseworthy, 
are now thought pernicious and immoral. The effect of all these 
changes upon our system of constitutional law is surely an inter- 
esting and important matter for legal inquiry. 

To a certain extent, our altered conditions and especially the 
Civil War have produced what may be termed a legislative alter- 
ation of the Constitution —the Thirteenth, Fourteenth, and Fif- 
teenth Amendments. It is not the purpose of this article to 
discuss the influence of changes in circumstances and in popular 
opinion in bringing about these important amendments, or the 
likelihood of other amendments being carried through in the future 
by similar forces. Interesting as such inquiries might be, they 
concern the historian and the sociologist rather than the lawyer. 
The present paper deals with the problems which arise when a 
constitution, the letter of which remains unchanged, is to be 
applied by the courts to an altered state of facts. 

The topic, therefore, is merely a branch of the science of con- 
stitutional construction, which is itself part of the still more com- 
prehensive science of legal interpretation. The cognate topic of 
the construction of statutes received considerable attention at the 
hands of the civilians, and has been ably treated by Anglo-Saxon 
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writers! The principles relating to statutory interpretation apply 
in general with equal force to the interpretation of the Constitu- 
tion. Both are laws. The chief difference between them lies in 
the fundamental, organic character of a constitution — a /ex legum. 
A constitution is designed to contain only the first principles of 
government ; a statute, to correct any evil, great or small, which 
the legislature may discern in the body politic. Accordingly, 
statutes are passed entirely with reference to the needs of to-day ; 
to-morrow, if conditions change, they may easily be amended or 
repealed. They are, therefore, construed with reference to the 
conditions which gave them birth and generally before those con- 
ditions have passed away. On the other hand, a constitution, 
being fundamental, is intended to endure through all legislative 
vicissitudes and statutory upheavals. To be sure, some of the 
recent state constitutions, with their multiplication of detail, may 
seem to lack somewhat of this elementary character. But the 
federal Constitution still retains only the framework of govern- 
ment ; and, as the process of amendment is so tedious and diffi- 
cult, bids fair to be, in form at least, as permanent as its framers 
intended. It is this fact which renders the present inquiry neces- 
sary. With the exception of the three amendments brought about 
by the Civil War, the words of the Constitution have remained 
unaltered since the year 1803: the conditions and surroundings of 
the people by whom the instrument was adopted and for whose gov- 
ernment it provides have wonderfully changed. Is it ever possible 
to justify a departure from the original intention? Can the Con- 
stitution be changed, silently and without formal amendments? 
These are the questions to be here discussed. 

The subject is, of course, a very broad one. It has to do with 
all portions of the field of constitutional law. Questions under 
the Fourteenth Amendment, questions under the interstate com- 
merce clause, questions involving merely private rights, and vast 
political questions involving the whole country, —all are included. 
It is just such subjects which are likely to be slighted by the 
bench and bar. The investigation of such immense questions 
rarely seems necessary to the settlement of a particular litigation. 
It is not surprising, therefore, that little direct assistance is af- 
forded by decided cases. 





1 Maxwell, Interpretation of Statutes; Hardcastle, Interpretation of Statutes; 
Potter’s Dwarris on Statutes; Sedgwick, Statutory and Constitutional Law; Endlich, 
Interpretation of Statutes; Bishop on Written Laws; Sutherland on Statutory Con- 
struction. 
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Of course, we should eliminate from the discussion any depar- 
tures from principle and from the intention of the constitution- 
makers which have become established by repeated decision. One 
of the chief characteristics of the common law, in reference to 
which our organic law was composed,! is its respect for judicial 
precedent. Accordingly, any flagrant departure from the principle 
of stare decisis, even in order to correct an error, would do greater 
violence to the intention of 1789 than the mistake it was designed 
to remedy.? 

In the same way, the result of the Civil War must be taken to 
be conclusive on the question of constitutional law directly in 
dispute. No series of decisions of the Supreme Court could estab- 
lish so sacred a precedent. Rightly or wrongly, for better or for 
worse, the question is decided. The affair is res judicata. A con- 
stitutional amendment was not passed because admitted to be 
superfluous. However, the binding effect of the “arbitrament of 
arms” is confined to the precise point at issue between the con- 
tending parties. It is, therefore, dangerous to argue from the 
“changed relations of the States produced by the Civil War,” as is 
not seldom done. Such arguments are vague and unsatisfactory. 
They appeal rather to the passions than to the understanding, and 
are usually advanced not as argument but as a substitute therefor. 
Furthermore, it is only political questions which were or could be 
settled by the shock of arms. Judicial questions must be deter- 
mined in the court-room and not on the battlefield. When, ina 
purely judicial controversy between private individuals, a litigant 
tries to argue from “the changed relations of the States produced 
by the Civil War,” the endeavor to bolster up a weak case is trans- 
parent. Moreover, it is generally agreed north of Mason and 
Dixon’s Line that the war was fought to preserve and not to 
change the relation of the States. 

In considering the effect of the multitudinous changes which 
have taken place since the adoption of the Constitution, it will be 
well first to examine the nature of such instruments, the basis 
upon which their authority rests, and the fundamental rules for 
their interpretation. All language, spoken or written, is valuable 
only as a more or less imperfect expression of intention. Conse- 
quently, any legal instrument —a will, a statute, or a constitution 
— derives its authority, not from itself, but from the intention of 
the testator, the legislature, or the people. At the same time, the 





1 Smith v. Alabama, 124 U. S. 465, 478. 2 See infra, pp. 209, 210. 
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intention which must prevail is not that locked up in the breast, 
but the expressed intention. The attempt to strike the correct 
balance between these two opposing tendencies has produced an 
endless amount of litigation and of legal controversy. Two schools 
of opinion in relation to this question have existed from the ear- 
liest times. On the one hand is the school of strict and literal 
constructionists, who lay great store by the words, and are loath to 
look at any other evidences of intention. On the other hand is the 
school of broad constructionists, whose constant effort is to effec- 
tuate the actual intent in whatever way discovered. The one 
school would insist on construing the document according to fixed 
rules, and on giving to each word, so far as possible, its dictionary 
meaning. The other would be much more ready to construe 
words and phrases in a forced or ungrammatical sense, or to place 
upon them meanings unknown to the lexicon, in any case where 
the explanatory extrinsic evidence would seem so to require. The 
two schools differ widely as to the means to be employed in dis- 
covering the intent; but both agree—and this is the important 
point —that the object of all interpretation is the ascertainment 
thereof, and that the words derive their value solely from the evi- 
dence of intention which they furnish! Consequently, if it is pos- 
sible, from the instrument itself and such extrinsic evidence as the 
law allows, to discover the intention of the authors, such intent 
must prevail.?_ In all cases, the will of the framers of the Consti- 
tution, as discovered from the instrument itself and any legally 
permissible evidence in explanation thereof, is sovereign. 

If this rule be not universal, where are the exceptions? What 
circumstances may be thought sufficient to justify a departure 
from the intention of the framers? Would any one maintain that 
the construction of the Constitution should be altered to conform 
to the present meaning of the words and phrases used therein ? 
Surely, this cannot be. Changes in the meaning of words are 





1 Sedgwick, Stat. and Const. Construction, 2d ed. 193, 194. 

The learned author shows that the authorities are agreed that “the object to be 
attained in the construction of statutes is the intent of the legislature,” and that they 
differ only in regard to the means to be employed. 

2 “The intent is the vital part, the essence of the law.” Sutherland, Statutory Con- 
struction, sec. 234. 

“Statute law is the will of the legislature; ” and “ the object of all judicial interpreta- 
tion of it is to determine what intention is conveyed, either expressly or by impli- 
cation, by the language used, so far as it is necessary for determining whether the 
particular case or state of facts presented to the interpreter falls within it.” Maxwell, 
Interpretation of Statutes, 1. 
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entirely fortuitous. A catching comic song, the whim of a popular 
writer, or a thousand other purely accidental circumstances may 
affect the signification of words far older than the Constitution. 
It cannot be that the fundamental law of the land is subject to 
variation with every such passing fashion. Otherwise, the inter- 
pretation of the Constitution would be the sport of chance and as 
variable as fortune herself. For example, to take an extreme case, 
the Constitution vests in Congress the power of regulating com- 
merce with the “Indian tribes.” Suppose, in the course of time, 
“Indian tribes” should cease to denote the aboriginal inhabitants 
of America, and should come to be applied, by the universal sanc- 
tion of the best usage, to some other class of the population, say, 
the negroes. Would Congress thereby acquire the right to regulate 
commerce between whites and blacks? No one would support 
sO preposterous a proposition. If any such doctrine were upheld, 
our supposedly stable government would be liable to changes as 
uncertain as the caprice of an Eastern despot. In whatever ways, 
then, the interpretation of the Constitution may vary, it clearly 
must be independent of any mere changes in language.! 

Perhaps, the most plausible ground for violating the intention 
of the framers is to be found in considerations of expediency. To 
follow out precisely in all cases the will of men who lived over a 
century ago may, in certain contingencies, from the standpoint of 
policy, be extremely undesirable. The argument is specious that 
the Constitution, which was designed to be permanent, under the 
stress of such exigencies, ought to prove elastic and adaptable to 
changed conditions ; that, although the intention of the framers 
should, theoretically perhaps, always be carried out, yet they could 
never have intended that an instrument which was to endure 
through all time should always bear the same construction. But 
this fact, that constitutional restrictions on the legislative, execu- 
tive, and judicial departments may unduly hamper the govern- 
ment, is an argument in favor of the English system of the omnipo- 
tence of the legislature.? It cannot warrant the judicial alteration 
of the Constitution? Any department possessing the power of 





1 Chief Justice Taney said in the Passenger Cases, 7 How. 283, 478: “If in this 
court we are at liberty to give old words new meanings when we find them in the Con- 
stitution, there is no power which may not, by this mode of construction, be conferred 
on the general government and denied to the States ;” or, it may be added, denied to 
the general government and conferred on the States. Cf. Vattel’s Ninth Rule, Pot- 
ter’s Dwarris on Statutes, p. 127; Smith, Statutes and Const. Law, sec. 482. 

2 1 Hare, Am. Const. Law, 214, 215. 
8 1 Story on the Constitution, sec. 426. 
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altering the construction of the supreme law of the land would be 
above the Constitution ; and the possession of such power by the 
courts would be far more dangerous than the right which they have 
sometimes claimed of annulling legislation which, although not for- 
bidden by any constitutional provision, is yet deemed by the judges 
contrary to the “ first principles of natural justice.” The existence 
of this latter power, although often asserted, is yet by those who 
have given much thought to the matter generally denied.! Never- 
theless, such a veto over unwise acts of the legislature is much 
less dangerous than a similar control over the Constitution itself 
whenever the emergency may by the courts be thought sufficiently 
urgent. Accordingly, it is clear, not only that the original inten- 
tion must prevail wherever discoverable, but also that the intention 
of the framers was that their words should be applied in their 
reasonable and proper construction to all cases and circumstances 
that might in the future arise. 

Indeed, this proposition, clearly stated, must command universal 
assent. Accordingly, those who at heart advocate a contrary doc- 
trine evade and attempt to befog the issue. They resort to high 
sounding platitudes, and veil their contentions in sonorous meta- 
phors. The Constitution, they say, is not dead but living. The 
life of the American people is pulsing through its dry, legal 
phraseology. ‘A Constitution which resembles a Chinese shoe 
can suit only a nation which has sunk into Chinese inertia.” Our 
Constitution is no mere skeleton ; it is a living, growing organism, 
capable of adapting itself to all the multiplex conditions in which 
the nation may be involved. All these figures of speech, if under- 
stood aright, no doubt express a truth; but they are more calcu- 
lated to mislead than assist. Far better is it to recognize plainly 
that the intent of the framers must forever be followed, however 
expedient may appear a departure therefrom. Otherwise, the 
Constitution is not a law but a mere moral precept. There is no 
middle ground. If it be permissible to “bend,” to “stretch,” or 
“adapt” the Constitution even in the most minute details, the 
same authority may abrogate the plainest, broadest, and most fun- 
damental of its provisions.” 

Of course, the argument ad inconvenienti has its proper place in 
constitutional law. The men who composed the Federal Conven- 





1 Cooley, Const. Lims. *200 ef seg. 
2 Potter’s Dwarris on Statutes, 664-66, contains a brief but admirable discussion of 
this question. 
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tion of 1787 were wise and far-seeing statesmen; and the fact that 
this or that construction of their words would produce unfortunate 
results is potent to show that they never entertained the intention 
sought to be imputed to them. Again and again, the Supreme Court 
have acted on this argument. Influenced thereby, they have cre- 
ated exceptions to general and sweeping provisions.! They have 
even overruled prior decisions where the inconveniences to which 
they would lead have been clearly demonstrated.? But, in all cases, 
they have merely used the unfortunate consequences of this or 
the other decision as a basis of inference in order to discover the 
original intention, and never as a warrant for disregarding such 
intent. This distinction between the correct and the incorrect 
uses of the argument from expediency is, in practice, so difficult 
to maintain that doubtless not even the Supreme Court has been 
infallible in this respect. However, while, in isolated cases, errors 
in administration have been committed, the judges have never con- 
sciously departed from sound principle. They have always declared 
their opinion that, the original intention being once established, the 
consequences, however disastrous, do not concern the judiciary.‘ 
It follows from this doctrine that wherever considerations of 
expediency afford no evidence of the original intention, they are 
irrelevant, and can be entitled to no weight on questions of con- 
stitutional law. Thus, where one construction of the Constitution 
would have been desirable and politic at the time of its adoption, 
and another at the present day, the former fact, as above stated, 
justifies an inference as to the original intention, and is, therefore, 
of great assistance in determining constitutional questions ; but the 
latter clearly is of no such evidential value, and should be alto- 
gether disregarded. This is of great theoretical importance at the 
present time: for the old shackles may prove exceedingly embar- 
rassing now that the United States seem to be entering upon a 
new sphere of activity and are surrounded by circumstances which 
even ten years ago were totally unforeseen. Already the argument 





1 Stone v. Mississippi, 101 U. S. 814. But see 1 Story on the Constitution, sec. 
427. 

2 Cf. Hans v. Louisiana, 134 U. S.1; The Propellor Genesee Chief v. Fitzhugh, 
12 How. 443. 

8 Sturgess v. Crowninshield, 4 Wheat. 122, 202, 203. 

4 For example, Chief Justice Marshall, after arguing that the framers could not 
have intended to subject the federal government to all the embarrassments which 
would result, he thought, from its inability to establish a national bank, added: “ If, 
indeed, such be the mandate of the Constitution, we have only to obey.” McCulloh 
v. Maryland, 4 Wheat. 316, 408. 
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is being advanced that the Constitution must be bent from its ori- 
ginal meaning to suit present exigencies. Not only, as we have 
seen,! is this “ bending” process inadmissible from the standpoint 
of the lawyer ; but these facts of merely present expediency, aris- 
ing wholly out of novel and unexpected events, should be entirely 
disregarded in construing the Constitution. At all events, this 
is so where, excluding these facts of present expediency, the origi- 
nal intention appears reasonably clear. What is to be done where 
the original intent is indiscoverable is best reserved for future 
consideration.” 

As has been said above, it must be admitted that this doctrine, 
in certain crises, may seriously hamper the operations of the govern- 
ment, and certain decisions of the Supreme Court have had pre- 
cisely that effect. That such occasions are so rare is due to the 
wisdom and foresight of Washington, Madison, Hamilton, and their 
compatriots : for the inconveniences in question are the necessary 
consequence of the enforcement by the courts of a written con- 
stitution. Admirers of our system of constitutional government 
are obliged to admit this evil, and are forced to the position that 
the corresponding advantages of a fixed organic law more than com- 
pensate therefor. If ease of alteration to suit the needs of the hour 
be thought desirable, we must establish an entirely new scheme 
of government. 

Closely akin to this heresy that the Constitution may be judi- 
cially altered to suit ephemeral conditions lies the notion that where 
an error has become inveterate through long-established usage and 
the opinion of the legislature and executive departments, the courts 
are powerless to interfere. Of course, the decision of the legisla- 
ture or executive is always entitled to great deference, and is abso- 
lutely binding wherever the question is held to be of a political 
nature and therefore unsuited for judicial determination.t This 
class of cases affords no authority, however, for an abdication by 
the courts of their proper functions in non-political controversies 
merely because Congress or the President has been acting on an 
erroneous interpretation of the Constitution. To accord such im- 
portance to legislative or judicial precedent differs widely from a 
submission to the authority of decided cases. The latter, as above 
shown,’ is justified by the great regard paid by the common law 





1 Supra, p. 205. 2 See infra, pp. 215, 216. 
8 E. g. Pollock v. Farmers’ Loan & Trust Co., 158 U. S. 601. 

4 Luther v. Borden, 7 How. 1; Georgia v. Stanton, 6 Wall. 50. 
5 Supra, p. 202. 
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to prior adjudications. But that system of jurisprudence attached 
by no means the same importance to the dicta, however elaborate 
and well considered, of judges and learned text-writers, or to the 
opinions, even when acted upon, of the unlearned laymen who may 
happen to occupy important legislative or executive offices. Of 
course, the adoption by some prominent official of this or that 
construction of the Constitution, and the acquiescence therein by 
the people, are valuable evidence of the meaning of the framers ; 
but these facts would seem to furnish no excuse for a refusal by 
the courts to exercise their prerogative of annulling legislation 
which, in their opinion, is contrary to the true interpretation of 
the Constitution. 

A very similar question arises in reference to the construction 
of statutes ; and, upon that subject, it is held that “the under- 
standing and application” of the statute when it “first comes into 
operation, sanctioned by a long acquiescence on the part of the 
legislature and the judicial tribunals, is the strongest evidence 
that it has been rightly explained in practice.” 1 This is so because 
“those who lived at or near the time when it was passed may 
reasonably be supposed to be better acquainted than their descend- 
ants with the circumstances to which it had relation as well as to 
the sense then attached to legislative expressions.”? It may be 
that some cases go further; and, giving a more than evidential 
value to such usage, even treat it as precluding the court from 
investigating the question de novo. This, however, seems to be giv- 
ing undue weight to such considerations ; and both on principle and 
by the preponderance of authority,’ where it is possible to discern 
the legislature’s intent, even long-established custom, if in conflict 
therewith, must be overruled. Thus, Lord Ellenborough observed, 
“Tt has been sometimes said, communis error facit jus; but I say 
communis opinio is evidence of what the law is.”* So, in United 
States v. Dixon,’ Judge Story, speaking for the Supreme Court, 
said: ‘“ The construction given by the treasury department to any 
law affecting its arrangements and concerns is certainly entitled to 
great respect. Still, however, if it is not in conformity to the true 





1 Packard v. Richardson, 17 Mass. 121, 143. 
2 Maxwell, Interpretation of Statutes, 2d ed. p. 367. 
8 Greely v. Thompson, 10 How. 225; U. S.v. Graham, 110 U. S. 219; Elerbert v. 
Purchas, L. R. 3 C. P. 605, 650 (semdle). 
4 Isherwood v. Oldknow, 3 M. & S. 396. See, also, Broom’s Legal Maxims, 2d 
ed. p. 104. 
5 15 Pet. 141, 161. 





THE ELASTICITY OF THE CONSTITUTION. 209 


intendment and provisions of the law, it cannot be permitted to 
conclude the judgment of a court of justice.” 

At all events, whatever may be the true doctrine in regard to 
statutory construction, the case is very different where a constitu- 
tion, and above all the federal Constitution, is concerned. The 
consequences of an error are so much more serious. In the case 
of a statute, it may perhaps be thought better to leave to the legis- 
lature the correction of a misinterpretation of its words, if the 
error be sanctioned by well-settled custom. But the case of the 
Constitution is different. There is no assembly with frequent 
sessions representing the sovereignty of the people of the Ameri- 
can States, to which the courts may refer the correction of an 
established error. A constitutional amendment is so remote a 
possibility as scarcely to be worth consideration. The judiciary 
must decide between the perpetuation of the error and the over- 
throw of the usage. Would any judge hesitate which horn of this 
dilemma to choose? If the question be conceded to be doubtful 
where the construction of a mere statute is concerned, surely in 
regard to the Constitution, where the reasons for repudiating an 
error are so much stronger, no room exists for hesitancy. 

Indeed, so important is the establishment of the correct con- 
struction of the Constitution that even the authority of previous 
judicial decisions has been thought insufficient to justify a depar- 
ture from the true intent and meaning of the instrument. Thus, 
Chief Justice Taney, in a case relating to the power of the States 
over interstate commerce,? said: “I had supposed that question to 
be settled, so far as any question upon the construction of the 
Constitution ought to be regarded as closed by the decision of 
this court. I do not, however, object to the revision of it, and am 
quite willing that it be regarded hereafter as the law of this court 
that its opinion upon the construction of the Constitution is always 
open to discussion when it is supposed to be founded in error, and 
that its judicial authority should hereafter depend altogether on 
the force of the reasoning by which it is supported.” While this 
advanced position would prove in practice very inconvenient and 
has in fact been long since repudiated, still, even at the present 
day, many lawyers would agree with Mr. Justice Miller when he 
declares :* “ With as full respect for the authority of former deci- 
sions as belongs, from teaching and habit, to judges trained in the 





1 See Cooley, Const. Lims. *66 ef seg. 
2 Passenger Cases, 7 How. 283, 470. 
8 Washington University v. Rouse, 8 Wall. 441, 444. 
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common law system of jurisprudence, we think there may be 
questions touching the powers of legislative bodies which can 
never be closed by the decisions of a court.” Without adopting 
the radical views of Taney, or even the more conservative opinions 
of Miller, all must concede that constitutional cases are overruled 
more frequently and with less compunction than decisions estab- 
lishing a rule of property or laying down some principle to be 
acted upon in mercantile transactions, or, indeed, than cases upon 
any other branch of the law. A glance at the list of overruled 
cases in the reports of the Supreme Court,? especially at the oscil- 
lations of that tribunal upon the subject of interstate commerce,?® 
is sufficient to establish this proposition. If, then, the weight of 
decided cases is relatively so slight, if the fundamental common 
law principle of stave decisis is given no more consideration, 
surely the mere practice of administrative officers, which unques- 
tionably deserves less attention, should never be allowed to override 
the intent of the framers, although, indeed, it may properly control 
in cases of irremovable ambiguity. 

It is well here to reiterate that the opinions of government offi- 
cials, acted upon and put into practice, especially if they date from 
a time nearly contemporaneous with the adoption of the Constitu- 
tion and have been constantly acquiesced in, are entitled to great 


evidential weight in endeavoring to arrive at the meaning of the 
framers. For they show the opinions of those best qualified to 
know the original intention. Thus, in Stewart v. Laird,* upon a 
question of constitutional law, the court said: “ Practice and 
acquiescence under it, for a period of several years, commencing 
with the organization of the judicial system, affords an irresist- 
ible answer, and has indeed fixed the construction. It is a con- 





1 Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429, 579. 

The weight to be given to precedent was ably emphasized in the opinions of the 
dissenting judges. 157 U.S. 636-639, 650-652, per White, J.; 158 U. S. 663, per 
Harlan, J.; 158 U. S. 689-691, per Brown, J. The majority of the court apparently felt 
little difficulty in disregarding “a century of error.” 

2 £.g. Chisholm v. Georgia, 2 Dall. 419; Davidson v, New Orleans, 96 U. S. 97; 
State Tax on Foreign-Held Bonds, 15 Wall. 300; Hepburn v. Griswold, 8 Wall. 603; 
Springer v. U. S., 102 U. S. §86; The Thomas Jefferson, 10 Wheat. 428. 

8 Compare N, Y. v. Miln, 11 Pet. 102, with the Passenger Cases, 7 How. 283; The 
License Cases, § How. 504, with Leisy v. Hardin, 135 U. S. 100; Plumly v. Mass., 155 
U.S. 461, with Schollenberger v. Pennsylvania, 171 U.S. 1; Peik v. Chicago, etc. Ry., 
94 U. S. 164, with Wabash, etc. Ry. Co. v. Illinois, 118 U. S. 557; Hall v. DeCuir, 95 
U. S. 485, with Louisville, etc. Ry. Co. v. Miss., 133 U. S. 587. 

* 1 Cranch, 309, 
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temporary interpretation of the most forcible nature.”! In this 
connection, it is important to note that great stress is here and 
uniformly laid upon the contemporaneous character of the usage.” 
A merely modern practice would, of course, be of much less value 
as evidence, and might in many cases deserve scant courtesy. 

The objection may be raised that the whole of the foregoing 
argument in favor of the sovereignty of the original intent pro- 
ceeds on the assumption, first, that the language of the Constitu- 
tion is the language of the Constitutional Convention, whereas, in 
theory at least, it is the language of the American people; and, 
secondly, that all the members of the Constitutional Convention 
entertained the same intent and understood the Constitution in 
the same way, whereas in fact they differed widely in regard to 
those matters. This objection, while unquestionably founded on 
substantial difficulties, is really not germane to the present subject. 
For the present purpose, it would be sufficient to state that the 
intention of some person or persons, real or imaginary, living 
at the close of the eighteenth century, must prevail — the inten- 
tion, perhaps, of the reasonable man of that period. But after all, 
the matter is but little more complicated than the interpretation 
of a statute, which is theoretically the language of the hundred or 
more members of the two houses of the legislature. In every 
case, the important point is the expressed intention. In all cases, 
the declarations of individual members of the legislature, of the 
convention, of the people at large, if admissible at all, are received 
merely as evidencing the intention which the words, construed in 
the light of the surrounding circumstances, reasonably express. 
This intent it is which must control. No better evidence thereof 
could be found than the unanimous opinions of the framers them- 
selves. They were fully imbued with the “ spirit of the Constitu- 
tion.” They knew better than any one else the purpose of each 
clause thereof. And they were as well acquainted as anybody with 
the English language as then used. Unless, therefore, by some 
curious slip, they have utterly failed by their language to express 
the intent which their declarations or actions show them to have 
entertained, their construction of the instrument is practically 
conclusive evidence of the interpretation which should to-day be 
adopted. 

Excluding, then, cases covered by the doctrine of stare decisis 





1 See, also, The Laura, 114 U. S. 411. 
2 “ Contemporanea expositio est optima et fortissima in lege.” 2 Inst. 11. Smith on 
Statute and Constitutional Law, chap. xiii. 
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or by the result of the Civil War, we may lay down this universal 
and cardinal rule of constitutional law, — the intent of the framers, 
if ascertainable, must in all cases prevail, provided the words be 
deemed an adequate expression thereof. 

Although this proposition is, upon analysis, readily seen to be 
impregnable, yet many even of the most learned constitutional 
lawyers frequently overlook, rather than intentionally disregard, 
its truth and applicability. If the matter were specifically called 
to their attention, few of them would deny the soundness of the 
proposition in question, and almost all of them would acknowledge 
their own inadvertent errors. Consequently, such statements, of 
which many are to be found among the utterances of politicians 
and some within the covers of law treatises,! should not be accepted 
as weighty authority, but should be accorded only such slight 
deference as is warranted by their nature as oditer dicta, by the 
evident thoughtlessness with which they were spoken, and by 
the absence of any sound reason upon which to support them. 

Before discussing cases where the intent of the framers is indis- 
coverable, it is important to note that many cases which were not 
and could not have been specifically in the minds of the framers 
were really covered by their general concepts, and are, therefore, 
in a true sense included within their actual intention. For exam- 
ple, the word “commerce” to the men of 1789 denoted in particu- 
lar those special forms of intercourse with which they were familiar 
—the stage-coach and the sail-boat. But from these individual 
instances they had formed a broad and general concept including 
at least all conceivable means — whether at that time known or 
unknown — by which commodities might be bought, sold, and ex- 
changed. When, therefore, the steamboat and the locomotive 
were invented, those forms of intercourse were held, and of course 
properly held, to be included within the term “commerce” as 
used in the Constitution. In so declaring, the courts merely 
passed upon the limits of the conception of commerce as it existed 
in the minds of the framers of the Constitution. .That these 
statesmen are thus judicially declared to have meant what they 
never heard of is only an apparent absurdity. Indeed, the same 
paradox is frequently illustrated in everyday life, and is necessa- 
rily incidental to the use of generic terms. For example, when we 
say, “ All men are mortal,” do we not mean to predicate the fact 
of each and every individual of all the countless myriads of human 





1 1 Story on Const. sec, 425; Mason, Von Holst’s Const. Law of U. S. sec. 1. 
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beings, even those yet unborn and those of whose existence we 
are totally unconscious? So, when it is said, “All trees belong to 
the vegetable kingdom,” the banyan of India and the sequoia of 
California are clearly included, although the speaker may never 
have heard of those varieties. 

It is important to grasp this notion of the comprehensiveness 
of general terms, not only in order to avoid a departure from 
the original meaning of such words, but also in order to obviate 
the possibility of an erroneous inference from decisions holding the 
words of the Constitution applicable to newly arising conditions. 
For example, it is sometimes thought that the cases holding rail- 
way and telegraphic communication to be “ commerce” show that 
the Constitution is altering and growing to keep pace with modern 
meanings of its words and with modern economic conditions, But 
the meaning of commerce has not changed.) It is the same to-day 
as in the eighteenth century. Nor did the courts in these cases 
yield to considerations of expediency. They were called upon 
merely to define the limits of the conception of commerce as it 
existed in the minds of the framers; and if this could be done 
with perfect accuracy, it would be easy to determine whether a 
given case falls therein. However, while the fixing of exact bound- 
aries for the shadowy conception which the men of 1789 desig- 
nated by such a word as commerce is indeed difficult and often 
impossible, the attempt to do so is never irrational, and may with- 
out absurdity lead to the declaration that the wide though indefi- 
nite territory included within such terms embraces many things 
which never occurred to those whose language is being construed. 

An excellent example of the class of cases just mentioned is 
furnished by the interpretation of the clause granting admiralty 
and maritime jurisdiction to the United States. The question 
arose whether this jurisdiction covered only those waters within 
the ebb and flow of the tide, as was the English rule, or whether it 
extended to the Great Lakes and vast navigable rivers of the West. 





1 “Constitutional provisions do not change, but their operation extends to new 
matters as the modes of life and habits of the people vary with each succeeding gen- 
eration. The law of the common carrier is the same to-day as when transportation 
on land was by, coach and wagon and on water by canal-boat and sailing-vessel, yet in 
its actual operation it touches and regulates transportation by modes then unknown. 
Just so it is with the grant to the national government of power over interstate com- 
merce. The Constitution has not changed. The power is the same. But it operates 
to-day upon modes of intercourse unknown to the fathers, and it will operate with 
equal force upon any new modes of such commerce which the future may develop.” 


Per B , J-. Zn re Debs, 158 U. S. 564, 
er Brewer. m re Debs, 15 2 ae S9/ 





214 HARVARD LAW REVIEW. 


The answer to be given depended cn the intent and meaning of 
those who formed the Constitution. Evidently, the framers of the 
instrument had been thinking chiefly and particularly of the ocean 
and of the comparatively small rivers and bays of the Atlantic 
coast, in which the ebb and flow of the tide is a tolerably accurate 
test of navigability. They did not have specifically in mind the 
great Western rivers and lakes, which were then little known, and 
on which no commerce was transacted. The question, therefore, 
resolved itself into this: Did the framers conceive of the waters 
covered by admiralty jurisdiction as comprising only those within 
the ebb and flow of the tide, or did they entertain a broader con- 
ception, of which the navigable waters of England and the Atlantic 
States, roughly determined by the ebb and flow of the tide, were 
merely examples? If they held the former view, the fact that 
reason, justice, and expediency demanded an extension of the 
jurisdiction would not justify a court in applying a broader defi- 
nition than the framers had in mind. It would not have sufficed 
even to show that, if they had been reminded of the great inland 
seas and rivers, they would so have extended their language as 
clearly to have embraced them. It had to be proved that such 
waters actually were covered by the words and meaning of the 
Constitution ; that the authors thereof did not regard the tidal 
character of the water as the absolute criterion of maritime juris- 
diction, but looked upon it merely as a handy rule to be applied 
only where, as in England and the Atlantic States, the ebb and 
flow of the tide is the approximate limit of navigation. This was 
the view of the framers’ meaning which the Supreme Court finally 
adopted.!. Whether, as an original question, their decision was 
correct is certainly open to much doubt, but it is clear that, 
assuming the original intention to have been as they concluded, 
the great navigable rivers of the West, while not specifically in 
the minds of the framers as subject to the jurisdiction of admi- 
ralty, were yet actually covered by their general concepts.? 





1 The Genesee Chief v. Fitzhugh, 12 How. 443 (overruling The Thomas Jeffer- 
son, 10 Wheat. 428). 

2 From the decision in Genesee Chief v. Fitzhugh, supra, Mr. Justice Daniel vig- 
orously dissented. He thought that the ebb and flow of the tide was deemed by the 
framers the ultimate extent of admiralty jurisdiction, and that the Supreme Court, in 
overruling their earlier decision, were claiming for themselves, “ wholly irrespective 
either of the Constitution or the legislation of Congress, powers to be assumed and 
carried into execution by some rule which in the judgment of this court is to be 
applied according to its own opinions of convenience or necessity.” 12 How. 464. If 
this had been a correct statement of the majority’s position, the dissent would have 
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But after making all due allowance for these cases, which are in 
reality, though aot apparently, within the actual intention of the 
Constitution makers, of course it often happens that the meaning 
of the framers cannot be ascertained. The imperfection and 
vagueness of human language, the difficulty of placing ourselves 
in the position of men who lived so long ago— these and many 
other causes explain the many doubts and uncertainties in which 
the interpreter of the Constitution finds himself involved. The 
present paper is only incidentally concerned with the general in- 
quiry of what is to be done under such circumstances. The only 
question which is really a part of the present subject is how far 
the decision in such cases may properly be influenced by the 
changes which have taken place since the adoption of the Consti- 
tution. Upon the general question it is sufficient to say that 
when insoluble doubts arise, rules of construction — rules of posi- 
tive law —come into play. Thus, we have the rule that powers 
not expressly or impliedly granted to the general government are 
reserved to the States; that the sovereign is not ordinarily to be 
construed as covered by general words; that penal provisions are 
to be strictly construed ; that the court will presume in favor of 
established practice, and so on. The precise application of these 
rules of positive law is obscured by the fact that all of them are 
founded in reason and aim at upholding the probable intention. 
At the same time, they are now more than rules of logic, and 
have crystallized into rigid rules of law. Thus, as above shown, 
long-continued executive or administrative usage is evidence, and 
and often very cogent evidence, of the original intention: but if, 
after giving all due weight to this and other probative matter, the 
court still deems the actual intent doubtful, the force of the usage 
as evidence is exhausted ; but its effect under the rules of positive 
law is then for the first time felt. Then, and not till then, does 
the doctrine properly apply that in doubtful cases the practical 
construction of those to whom the enforcement of the law is in- 
trusted shall control. These rules of construction are not to be 
allowed to defeat the actual intent ; but the presumption which 
they raise is not overthrown merely by showing that, all things 
considered, the intent of the legislature, or of the people, is doubt- 
ful. Indeed, it is in such cases that the “ presumption ”’ has its 
only real operation. 





been amply justified. But it is a clear misapprehension; for the opinion of the 
court advances no such claim. The case proceeds not upon any such pretensions, 
but wholly on a different view as to the actual meaning of the framers. 
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In the application of these rules of construction, in the nature 
of things, the changes which have taken place since the adoption 
of the Constitution can, in general, play but little part. But sup- 
pose the circumstances to which one of these rules attaches its 
consequences have originated in modern times, long after the 
adoption of the Constitution. For example, in doubtful cases, 
the court will incline against a construction which is productive of 
inconvenient results.1_ Now, suppose one construction would have 
been desirable from the standpoint of policy at the time the Con- 
stitution was adopted, and another at the present day. Towards 
which interpretation does the rule above stated require the court 
to incline? As above shown, the origin of all such rules is the 
probability that by enforcing them the court will arrive at the 
actual intention. But facts of merely modern expediency can fur- 
nish no basis of inference as to the meaning of the framers ; and, 
therefore, the reason of the rule ceasing, the rule itself should give 
way. All analogy is against yielding, even in doubtful cases, to the 
present inconvenient consequences of a construction which in the 
earlier years of the republic would have been free from any such 
objection. To hold otherwise would permit a different construc- 
tion of the Constitution from that which would have been adopted 
if the court had been sitting soon after the formation of the Union. 
In the writer’s judgment, such a course should never be followed. 
Opinions upon the question may, however, fairly differ ; and, no 
doubt, the opposite view would not lack strenuous supporters. 
Indeed, as the case is one where, ex hypothest, the actual intent of 
the framers is indiscoverable, all reasoning concerning it is some- 
what unsatisfactory. Moreover, the matter is of less practical 
than theoretical importance, because, whatever may be a judge’s 
opinion upon the abstract question, his decision will almost inevi- 
tably be unconsciously influenced by his knowledge of the imme- 
diate ill effects which a theoretically correct judgment might 
produce. The reason, therefore, for insisting on what seems to 
the writer to be the true view is rather to round out a theory than 
to attain a practical result. 

Arthur W. Machen, Jr. 


1 Gibbons v. Ogden, 9 Wheat. 1, 188, 189. 





[To be continued.] 
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Tue Law ScHoo.. — After thirty years of continuous service Professor 
Langdell has resigned from the Faculty of the Law School, becoming a 
Professor Emeritus. A desire to devote all of his time to writing has 
prompted this move. It is needless to say that he will be greatly missed. 
For a generation he has given to this school the best of his energy and 
genius ; and it is chiefly to his initiative that the preéminence of the Har- 
vard Law School can be ascribed. Here the “case system of studying 
law was originated — the invention of Professor Langdell — and here it 
was first put into practice. This was the first law school to suggest that 
its students should be college graduates and to make that suggestion a 
reality. These far-reaching principles are the fruits of Professor Lang- 
dell’s genius : their consummation is, in the main, the result of his fore- 
sight, energy, and perseverance. 

There are this year, as usual, some changes in the curriculum of the 
school. In consequence of Professor Langdell’s retirement, Equity II. 
has been omitted this year. Equity III. is in charge of Professor Ames 
and has been thrown open to second year students. Carriers and 
Admiralty have been separated, and each is to be a half course, the 
latter under Professor Ames. Two new extra courses are given, Civil 
Law of Spain and the Spanish Colonies, by Professor Strobel, and 
Administrative Law, by Mr. Wyman, LL. B. t900. Roman Law, Patent 
Law, and the Interpretation of Statutes are as last year omitted. So also 
is Massachusetts Practice, in the place of which the course on the New 
York Code is to be given by Mr. Rounds. The work of Property I. and 
Property II. is divided between Professor Gray and Assistant Professor 
Westengard. Professor Williston and Mr. Dodge, who in former years 
taught in the School, are together giving first year contracts. Mr. Pea- 
body, LL. B. 1898, is assisting Professor Beale in Criminal Law. Pro- 
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fessor Williston has resumed charge of Sales, and Professor Brannan is 
giving Damages. All first year and several second year courses are 
now divided into sections, a practice which has been greatly developed 
during the last few years. The present entering class is about the same 
size as that of last year. The total registration in the School is somewhat 
larger than formerly. Full statistics will appear in the December number. 


THE GOVERNORSHIP OF KENTUCKY. — The consequences of the dis- 
missal by the Supreme Court of the United States of the case of Zay/or 
v. Beckham, 20 Sup. Ct. Rep. 890, for want of jurisdiction, are far-reach- 
ing, as well by reason of the political significance of the judgment, as 
because of the importance of a legal question involved. The election 
laws of Kentucky provided that all contested elections were to be tried 
by a committee chosen by lot from the members of the legislature, who 
should hear the evidence and report to the legislature, which body 
should determine the contest. The State Board of Election Commis- 
sioners having declared Taylor elected to the office of governor, Goebel, 
and at his death Beckham, contested the election. A contest board, 
chosen according to the forms of the law, — but fraudulently, as Taylor 
alleged, — heard the evidence, and reported in favor of Beckham. ‘The 
legislature, without demanding the evidence, accepted this report as it 
stood and adjudged in favor of Beckham. Upon Taylor’s refusal to 
surrender the perquisites of the office, Beckham brought guo warranto 
proceedings in the State Court, and obtained a judgment of ouster. 
Taylor then appealed and urged, among other things, that there had been 
fraud in the choice of the contest board, and that the legislature in ac- 
cepting the report of that board acted without evidence and arbitrarily. 
The Kentucky Court of Appeals sustained the judgment on the grounds 
that the court could not question the validity of the legislature’s record 
of the proceedings, and that the case did not come within the Fourteenth 
Amendment, as the office of governor was purely political and not pro- 
perty. Upon this latter point error was brought to the Supreme Court 
of the United States, where the case was dismissed for want of jurisdic- 
tion, the majority of the court holding that the right to a public office of a 
state was not protected by the Fourteenth Amendment. Mr. Justice 
Brewer, with whom concurred Mr. Justice Brown, while holding that a pub- 
lic office was property, nevertheless found due process of law in the fact 
that the forms of the election law had been complied with, and so con- 
curred in the result. Mr. Justice Harlan, however, dissented strongly, and 
went so far as to say that the removal of Taylor from office was a deprival, 
according to the Fourteenth Amendment, not only of property but of 
liberty as well —the latter word meaning political freedom as well as 
protection from mere physical restraint ; and that in determining what 
was due process of law regard must be had to substance and not merely 
to form. 

Whether a public office may be considered as property within the 
Fourteenth Amendment seems never before to have been squarely de- 
cided in the Supreme Court. For the earlier Federal cases holding an 
office not to be property, Butler v. Pennsylvania, 10 How. 402, appear to 
have been disregarded of late years. In fact there are several decisions 
where the affirmative of this question seems to have been assumed, — and 
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on such the dissenting opinions rely strongly, — but in almost all of them 
the finding that there had been due process of law rendered unnecess 
the determination of the principal question. Wilson v. North Carolina, 
169 U. S. 586. In the present case, however, the court declined to take 
jurisdiction expressly on the ground that the right to a public office was 
not such a proprietary right as could claim the benefit of the Fourteenth 
Amendment. Moreover, whether or not there was “due process” is no 
more than touched upon by the Chief Justice in the majority opinion. 
The case would therefore seem to stand as a direct decision on the 
point. 

State authorities on the matter are in conflict. In North Carolina it 
is held that although for good reason the legislature may abolish an 
office, or reduce the salary of the incumbent, it may not arbitrarily, and 
without just compensation, displace A merely to install B in his place, 
since A has a vested right in the office. Hoke v. Henderson, 15 N. C. 31. 
The more common view is that a public office is in no respects property, 
but a mere agency or trust of the State, with which the State may deal as 
it pleases. Conner v. Mayor, etc. of New York,5 N. Y.285. Blackstone 
includes an office in his list of incorporeal hereditaments, and says that 
the term may be in fee, for life, or for years. 2 Bl. 36. In this country 
it is undoubted that a political office can never be held in fee, and it can 
hardly be considered as capable of absolute tenure for life or for years, 
since, as is universally held, the legislature may, in the absence of an 
express constitutional limitation, abolish or shorten the term of such 
office, or reduce the salary of the incumbent, without furnishing any com- 
pensation. This power, according to those who contend that an office is 
property, is put on grounds of public policy. The Supreme Court seems 
to have acted wisely in adopting the more general view, and in finally 
clearing away from a practical question the cobwebs of antiquated law. 


THE LEGALITY OF STRIKES. — A recent decision by the Massachusetts 
court is of interest, as showing the practical difficulties in applying the 
doctrine that malicious interference with business is wrongful. In Vege- 
lahn v. Guntner, 167 Mass. 92, “ picketing” was held to be illegal. 10 
HarvarD Law REvIEw, 301. The court has recently decided that, in 
some cases, a labor union will be restrained from threatening to strike. 
Plant v. Woods, 57 N. E. Rep. torr (Mass.). In this case, the defend- 
ant union conspiring to force the plaintiffs, members of a rival union, to 
join their organization, intimated to the plaintiff’s employer that unless 
the plaintiffs did so join or were discharged from their employment, 
strikes would be declared against him. The court held this action to 
be unjustifiable intimidation and granted an injunction restraining its 
continuance. 

The same court has already decided that a combination is justified in 
taking steps to strengthen its organization at the expense of others. 
Bowen v. Matheson, 14 Allen, 499. Hence the obvious inference is, that 
motive alone does not determine the justification. In the principal case, 
the court finds an added element in that their threat meant more than 
a withdrawal. It meant that a refusal would be followed not only by a 
strike but also by the violence and annoying conduct which usually 
accompany strikes. Although this conduct may not be sanctioned by 
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the defendants, yet when they threaten to give the signal, they avail 
themselves of all the fear and coercion which these results call to mind. 
Such means, the court holds, will not be justified by the motive. 

The practical result of this decision is, in some cases, to deprive 
organized labor of its most effectual weapon, and the question arises, 
how far will this be carried? If unions are deprived of these methods 
of securing redress for their grievances, it means that all strikes will be 
illegal. The court would not be willing, probably, to go to that length, 
and the decision is carefully limited to attempts to strengthen an organ- 
ization by killing off its rivals. The majority seems to feel that there is 
a distinction between the final purpose of benefiting themselves indi- 
vidually and the preliminary purpose of better organization. They look 
on both as in the field of legitimate competition, but they do not think it 
policy to allow the union to use the same forceful means for increasing 
its strength as for the obtaining of higher wages. On this very question 
the court is divided. Chief Justice Holmes can see no reason why pub- 
lic policy should be more favorable to the one purpose than to the other. 
Considering the difficulties encountered by the court in the principal 
case, and the narrow technicalities on which the decision is based, it 
may well be doubted whether the departure of the Massachusetts court 
from the doctrine of Aden v. Flood is wise. 


SELF-ACCUSATION AND DOUBLE JEOPARDY. — Where proceedings be- 
fore a justice of the peace were due solely to the defendant’s self-accu- 
sation, the resulting conviction was held, in a recent case, to be invalid, 
De Bord v. People, 61 Pac. Rep. 599 (Colo.). The defendant, having com- 
mitted an assault, went before a justice, apparently without fraudulent 
intent, and swore to a complaint charging himself with the offence, where- 
upon the justice sentenced him to pay a fine of three dollars. Shortly 
afterwards the assaulted party swore out a complaint before another 
justice, and the defendant was brought before this second magistrate, and 
his plea of former conviction being overruled, he was fined five dollars. 
On appeal this ruling was approved. 

It is difficult to see on what principle the decision can be supported. 
The plea of autrefois acquit rests on the rule that no one shall be twice 
put in jeopardy for the same offence. Such a plea is, therefore, invalid, 
where the defendant’s previous conviction has been brought about by 
collusion with the justice, for, since such a defendant in fact controlled 
the proceedings, and could produce whatever result he pleased, he was 
never in any true jeopardy. But fraud which did not have this result 
ought not to vitiate a conviction. If it consisted in the defendant’s 
bribing the accusing party, or in accusing himself with the intention of 
barring a subsequent prosecution, which he feared might prove more 
severe, he cannot be said, provided he did not collude with the justice, to 
have controlled the outcome of affairs. He, therefore, came into true 
jeopardy, that is in the danger of punishment which was not merely self- 
inflicted, and his conviction should be held a valid bar. The courts, 
however, not recognizing the true ground on which fraud may vitiate a 
proceeding, have confused these two classes of cases, and, whenever the 
point has arisen, have maintained the doctrine that fraud of any kind 
makes a conviction void. State v. Dascom, 111 Mass. 404. 
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A few courts have adopted the still less tenable rule of the principal 
case, that a conviction by a justice of the peace, at the plaintiff’s instiga- 
tion, is always void. Bradley v. State, 32 Ark. 723. Support has been 
found for this doctrine in an early Massachusetts case, Commonwealth v. 
Alderman, 4 Mass. 477. Though in the meagre report no fraud appears 
to have been alleged, it is highly probable that it did exist and that the 
unnamed case the court affected to follow was also based on the same 
ground. The feeling that a self-accuser must be fraudulent has doubt- 
less also been largely responsible for this result. But fraud as above 
shown need not necessarily vitiate a proceeding. Moreover, it is obvious 
that a wrong doer, knowing himself to be liable to a fine, might in good 
faith confess his fault to a justice and suffer his punishment. In sucha 
case, and such in default of any evidence to the contrary, we must assume 
the principal case to be, to hold the defendant’s conviction void would be 
extreme injustice. If self-accusation gives too great an opportunity for 
fraudulent collusion, it should be regulated by statute. Thus, except for 
the authority of a few recent cases, themselves based on the uncertain 
authority of Commonwealth v. Alderman, supra, the principal case is en- 
tirely without support. 


LaND BoUNDED BY AN INTENDED STREET. — An interesting question 
of boundaries is discussed in Graham v. Stern, 64 N. Y. Supp. 728 (Sup. 
Ct. App. Div., First Dept.). In 1804, the city of New York, owning 
certain common lands, granted to the plaintiff’s predecessor in title a lot 
bounded on one of its sides “by a street sixty feet in breadth.” This 
street had been designated on a map, but as a matter of fact was never 
opened. It was held, that the grant extended only to the side of the 


street, not to its centre. 

The general rule is that a deed of land bounded “by” a way carries 
the soil of the grantor usgue ad medium filum vie. This rule is based on 
sound public policy. The strip of land is of little use to the grantor 
except for the purposes of extortion ; while it may be of distinct value to 
the grantee, not only in case the way is moved or closed, but to give him 
the power to protect his rights as an abutter against a wrongful user of 
the way. These reasons apply with equal force in case of an intended 
way, not yet laid out, and though there is much difference of opinion, it 
seems better to make no distinction between existing and unopened ways. 
Bissell v. New York Central Railroad Company, 23 N. Y. 61. It is of 
course possible expressly to exclude the road from the operation of the 
deed, but by the better view the general rule is applied except where it 
would do manifest violence to the express words of the deed, or to its 
intent in the light of the circumstances surrounding the grant. Thus, 
mere mention of the side, or reference to measurements, to monuments, 
or to a map which would not include the way, are not sufficient to prevent 
its passing under the deed. Berridge v. Ward, 10 C. B., N. S. 400; Cox 
v. Freedley, 33 Pa. St. 124. 

In the principal case the decision is based on two grounds. In the 
first place, by statute in 1793, the fee of all streets in New York city was 
transferred to the city corporation, and the legal title of all streets since 
opened has been held to vest at once in the city. The court, therefore, 
argued that the unlikelihood that the city would grant out what it would 
have to buy back when the street should be opened was a circumstance 
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which sufficiently showed that the fee of the street was not intended to 
pass under the deed. Yet in view of the extent to which the general 
rule is applied, this fact does not seem adequate to prevent its application 
here. The street might never be opened, as indeed was the fact in the 
principal case ; or it might have been intended that the grantee should 
enjoy the use of the land until the street should be opened. The court 
further bases its opinion on the old ‘New York city street cases, which 
held that the general rule did not apply to unopened streets in the city 
of New York. Ju re Seventeenth Street, 1 Wend. 262. These cases, 
admittedly applying a different rule in New York city from that prevailing 
in the rest of the state, have been severely criticised (see Bisse// v. New 
York Central Railroad Company, supra), and cannot be considered good 
authority. It is therefore to be regretted that the court did not see fit to 
follow the opinion of the vigorously dissenting presiding justice. 


WuatT Is A CORPORATION ?— Formerly it may have been possible to 
give a satisfactory answer to this question, but not so to-day. At the 
time of Coke the division between a partnership and a corporation was 
marked. But with the growth of commerce a new sort of partnership 
has developed. In view of the benefits incidental to corporate action, 
the legislatures gradually provided that certain of the ordinary incidents 
of a corporation might be acquired by partnerships. Thus limited part- 
nerships and partnerships not terminated by the death of a partner arose. 
So many indeed have become these legislative changes that what one 
may well call a new system of organizations has been created. At the 
same time the legislatures have more frequently limited the powers 
granted to companies organized for certain business purposes while con- 
tinuing to employ the name “corporation” in their creation. Thus cor- 
porations almost shade into partnerships, while so-called partnerships 
on their part may possess the attributes of corporations ; and this de- 
velopment has been so gradual that the new organizations retain both in 
popular usage and in statutes the name of the class from which they were 
evolved. Consequently it is apparent that a different result will be 
reached according as to whether the courts approach the matter with 
the hypothesis that an organization possessing certain attributes is a 
corporation or regard it, as the legislatures do, from the standpoint of 
the organization’s origin. When it is remembered that the jurisdiction 
of a court over an action may depend on whether one of the parties is or 
is not a corporation, the importance of this question may be realized. 

A recent decision of the Supreme Court of the United States turns 
upon this point. Great Southern Hotel Co. v. Jones, 177 U.S. 449. The 
plaintiff was a partnership association organized under a Pennsylvania 
statute which enacted that partnership associations might be formed by 
three or more persons, for a period of not more than twenty years, with 
limited liability, with power to sue and be sued and to acquire, hold, and 
convey real estate in the associate name, and governed by an elective 
board of managers; the shares to be personal property and transfer- 
able in such ways as the shareholders should provide, but in default of 
such provision a transferree was not to become a member of the corpora- 
tion unless elected by the members. The association was held not to be 
a corporation. This decision follows several Pennsylvania and Massa- 
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chusetts cases. dwards v. Gasolene Works, 168 Mass. 564 ; Coal Co. v. 
Rogers, 108 Pa. St. 147. On the other hand, it expressly overrules a 
well-considered decision of the Circuit Court of Appeals (6th Cir.), An- 
drews Brothers Co. v. Youngstown Coke Co., 86 Fed. Rep. 585. Further, 
the leading case of Liverpool Insurance Co. v. Massachusetts, 10 Wall. 
566, does not appear to have been called to the court’s attention, and 
would seem to conflict with the principal case. Indeed, a Pennsylvania 
partnership association possesses more of the ordinary attributes of a 
corporation than the organization there held to be a corporation, as the 
latter could only sue and be sued in the name of an officer, and the lia- 
bility of the stockholders was not limited. In one respect only is a Penn- 
sylvania partnership association less like the normal corporation, — there 
is a provision for a dilectus personarum on the transfer of stock unless the 
members of the association, in their by-laws, otherwise provide. But 
that would seem to be really immaterial. It is often found in social clubs 
which are admittedly none the less corporations. It has even been 
said that no provision for succession is necessary. Gifford v. Livingston, 
2 Denio, 395. The opinion of the court leaves to conjecture what at- 
tribute of a corporation was found lacking. But on the whole the test 
applied seems to be that an organization is or is not a corporation 
according as it is called by that or some other name in its charter, — 
certainly not a very scientific classification. 


ErrecT OF NOLLE PROSEQUI IN MALICIOUS PROSECUTION. — A recent 
decision has reopened a controversy of long standing which had appar- 
ently been closed by a line of modern cases. The plaintiff was arrested 
on a warrant but the examining magistrate, without hearing any evidence, 
discharged the accused and dismissed the complaint. The court held 
this act equivalent to a wolle prosegui and therefore not a sufficient ter- 
mination of the proceedings to maintain an action for malicious prosecu- 
tion. Ward v. Reasor, 36 S. E. Rep. 470 (Va.). While this view has 
some backing, both reason and the trend of authority reject it. Murphy 
v. Moore, 11 Atl. Rep. 665 (Pa.). 

In early times, the only remedy available for one who had been mali- 
ciously accused was conspiracy, and to maintain this, he must show a 
complete acquittal. But later, when an action for malicious prosecution 
was allowed, all that was necessary was a termination of the proceedings 
favorable to the accused. 2 Vin. Abr. 28. This distinction was not well 
understood by the courts and as, at that time, there was a mistrust of a 
nolle prosequi owing to its abuse by the public prosecutor, no little uncer- 
tainty as to its effect was caused. Goddard v. Smith, 6 Mod. 261. 

The modern courts are misled both by these old English cases and by 
a misunderstanding of the allegations, It is not necessary that there 
should be an end to all prosecution upon that charge, but that the partic- 
ular prosecution complained of shall have been finished. Unless this 
were so, no action could be founded upon an ignoramus by the grand 
jury, nor upon a discharge in a preliminary hearing, for, in both these 
cases, new proceedings may be begun. ‘Thus there would be no remedy 
in those cases where the charge was least justified. A molle prosequt, 
when put into force by a discharge, ends the particular prosecution, and 
in order to proceed against the accused again a new prosecution must 
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be instituted. Woodworth v. Mills, 61 Wis. 44. The courts have also 
failed to distinguish carefully the allegations of lack of probable cause 
and termination of the prosecution. The reason for this latter allegation 
is merely to obviate the possibility of two proceedings upon the same dis- 
pute pending at the same time. Bishop, Non-Contract Law, § 246. After 
termination of the proceedings has been shown, the task of proving a 
lack of probable cause still remains, and while this may be rendered 
more difficult by the manner of ending the prosecution, yet so long as 
there has not been a verdict of guilty, the fact that it has ended cannot 
be affected by the mode of closing it. When this distinction is kept in 
mind, there would seem to be no reason for insisting, as does the court 
in the principal case, that one cannot allege an end of the prosecution 
until some other court has passed on the question of probable cause. 
Kennedy v. Holladay, 25 Mo. App. 503. 


CoNnFLICTING EQUITIES IN A PromissoRY Note.— The decision of 
the English Court of Appeal in Wash v. De Freville, [1900] 2 Q. B. 72, re- 
versing the judgment of the late Lord Russell of Killowen, is distinctly 
unfortunate. The defendant gave to one Peed three demand notes, 
under the express agreement that they should not be negotiated. Sub- 
sequently the defendant gave to Peed, under a similar agreement, two 
other demand notes in substitution for the first three, which, however, he 
neglected to take back. Peed, breaking faith with the defendant, nego- 
tiated all five notes to the plaintiff, a purchaser for value, without notice. 
Later the defendant paid Peed all he owed him on the notes, but again 
supposing them to be in Peed’s possession, he failed to demand their 
return. Just before absconding Peed fraudulently induced the plaintiff 
to give up the notes, which he then mailed to the defendant. The latter, 
on receiving them, regarding the transactions with Peed as closed, de- 
stroyed the notes. On discovering Peed’s fraud, the plaintiff brought 
his action against the defendant to recover the value of the notes, 
amounting to £5300. The court decided in the plaintiff’s favor on the 
ground that the defendant was not a dona fide holder, since he gave no 
present value for the return of the notes, and since having been paid 
they were then overdue. The defendant was therefore said to have no 
better title than Peed, whose transaction with the plaintiff the latter was 
entitled to avoid. 

The grounds for the decision cannot but strike one as surprising. It 
would seem that the court made a distinct blunder in treating the matter 
as if the notes had been going forward, instead of backward ; that is, 
in regarding the taking up of the notes by the maker as a further nego- 
tiation. That a note should be due or overdue at the time the maker 
takes it up is perfectly natural, and surely cannot be a warning to him 
that there is something wrong with it. And as for value, if that need be 
discussed, the English Bills of Exchange Act (sect. 27, 1, b) expressly 
provides that an antecedent debt or liability shall be valuable consider- 
ation. But the true ground on which the case should have been decided 
lies within the broad doctrine enunciated in Price v. Veal, 3 Burrow, 1354. 
See 4 Harvarp Law REvIEw, 297. While the notes were in Peed’s pos- 
session, before negotiation by him, the defendant had an equity against 
them, but on the transfer to the plaintiff, a dona fide purchaser for value, 
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this equity was cut off. It would, however, attach whenever the bills 
should come again free and clear into Peed’s hands. But when Peed, b 
fraudulent means, secured their return, the plaintiff had an equity whic 
prevented the prior equity of the defendant from attaching. Had the 
transactions ended here, the plaintiff must have prevailed, on the theory 
of Lyre v. Burmester, 10 H. L. Cas. go. The return of the notes to 
the defendant, however, vested the legal title in him, and cut off the 
plaintiff’s equity. Both parties having been equally innocent throughout, 
their equities were equal, and in that case the holder of the legal title 
must prevail. London Co. v. London Bank, 21 Q. B. D. 535; Colonial 
Bank v. Hepworth, 36 Ch. D. 36. In deciding the case as it did, the 
court seems to have overlooked these fundamental principles. 


LIABILITY FOR SLANDEROUS STATEMENTS INDUCED BY THE PLAINTIFF.— 
The law regarding liability for slander when the publication is caused by 
the plaintiff, is somewhat confused, both because decisions are scant, and 
because facts differing very slightly call for the application of three dif- 
ferent principles, two, at least, of which are not clearly defined. When at 
the request of the plaintiff, who wishes to discover the author of slander- 
ous stories concerning himself, the defendant reports statements he has 
heard, since his doing so is clearly to the plaintiff’s interest, the occasion 
is privileged. For a privileged occasion exists whenever there is a legal, 
moral, or social duty, or whenever it is to the interest of any party con- 
cerned that a statement be made. Again, when one induces another to 
publish a slander, solely that an action may be brought, there is no lia- 
bility. This principle, although it has not often been clearly stated, rests 
on the plaintiff’s consent — volenti non fit injuria. See 10 HarvaRD Law 
REVIEW, 181. Still a third principle ought to have been applied in a re- 
cent case, Shinglemeyer v. Wright, 82 N. W. Rep. 887 (Mich.). The case 
is poorly reported, but the facts seem to show that the plaintiff, while 
alone with the defendant, was accused by him of theft. Saying she would 
make him prove his statements before a policeman, the plaintiff pro- 
cured one, and had the statement repeated in the presence of this third 
party. The court held that no liability existed, as the doctrine vogenti non— P 
jit injuria applied. But the facts show no consent. The dctfohant in- 
dignant at the accusation, and apparently wishing to prevent its future 
repetition, thought to end the matter by making the defendant either 
undertake to prove his statements at his peril, or desist from them alto- 
gether. She gave an opportunity for open accusation or retraction, but 
no consent. Moreover, since it was neither to her nor to the defendant’s 
interests that the accusation be made, the occasion was not privileged. 
Clearly it seems that under these circumstances liability should attach. 

In an English case, where the defendant repeated certain slanderous 
remarks at the plaintiff’s request, they were held actionable. Griffiths v. 
Lewis, 7 Q. B. 361. That the previous statements in the principal case 
were unpublished would not differentiate the two cases, as in neither 
would the plaintiff, by asking the defendant if he was ready, at his peril, 
to repeat his statements to a third party, necessarily consent to their 
repetition. Nevertheless, the principal case is in accord with the few 
American decisions in point. eller v. Howard, 11 Ill. App. 554. 
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AMELIORATING WasTE.— The law was formerly very stringent in re- 
pressing acts of waste. A tenant was not only liable for an act which 
injured the reversion, but it was even said, “if the tenant build a new 
house it is waste.” Co. Litt. 53 a. But the law has developed with the 
changing conditions, and to apply the ancient doctrine of waste to mod- 
ern tenancies would in some of our cities put an entire stop to improve- 
ment. Taylor, Landlord & Ten., 8th ed., § 408. This adaptation of the 
law to modern exigencies is well seen in the American cases which hold 
it is not waste to clear a reasonable proportion of forest land. Shine v. 
Wilcox, 1 Dev. & B. Eq. 631. Two sets of rulings have contributed to 
this change. It has been long firmly established in the common law 
courts that when a plaintiff gets only nominal damages for an alleged 
waste judgment must be entered up for the defendant. Governors of 
Harrow v. Alderton, 2 B. & P. 86. Further, courts of equity have refused 
to enjoin technical waste when the damage was trivial. Doherty v. 
Allman, 3 App. Cas. 709. 

A recent case seems to break in upon this latter rule. West Ham 
Charity Board v. East London Water Works Co., [1900] 1 Ch. 624. 
The lessee of a term of ninety-nine years sublet the demised premises 
for a dumping ground. The evidence was in conflict as to whether or 
not the added material increased the value of the land. The court 
applied the test put forward in Lord Darcy v. Askwith, Hob. 234, and, 
finding that there had been an alteration of the demised premises, granted 
an injunction irrespective of the question whether the alleged waste in- 
creased or decreased the value of the premises. This case is in accord 
with an Ontario case, Vottingham v. Osgood, reported 3 Sedg. Damages, 
8th ed., § 950, but as it would seem contra to Meux v. Cobley, [1892] 2 
Ch. 213, and to Doherty v. Allman, supra, where the House of Lords 
refused to enjoin a tenant from converting a store into a dwelling-house, — 
certainly a much greater alteration of the premises than that in the prin- 
cipal case, — Lord Blackburn saying the later cases are all uniform that 
for an injunction real damage is required. 

The opinion of the court in the principal case is not very helpful, and 
pays little attention to these recent cases, the rule followed, “ that alter- 
ation of the thing demised is the test of waste,” being that of a case 
decided in 1617. Undoubtedly, three or four hundred years ago it was 
very important for the security of title that the condition of land leased 
should not be altered, as a change say from the twenty acres of pasture 
stated in the deed to be demised to twenty acres of meadow might cause 
confusion. But with the present system of conveying by metes and 
bounds and the further aids of ordnance maps and registration of deeds 
this danger is very slight if not altogether chimerical, It is nowadays to 
the interest of the public that a tenant should be hampered as little as 
possible by restrictions which are vexatious to him without being of 
proportionate advantage to the reversioner. Consequently it would seem 
that for actionable waste substantial pecuniary damage to the reversion 
should be required and that a mere alteration of the demised premises 
which renders them unfit for their former use without decreasing their 
general value, is not enough. If the lessor considers their return in their 
former condition important, he can fully protect himself by covenants 
and conditions. Moreover, in spite of the principal case, it is submitted 
that there is no sufficient modern authority in conflict with this view. 
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BANKRuPTCY — DIsTRICT CouRT— JURISDICTION. — A bill in equity was filed in 
the United States District Court by a trustee in bankruptcy to have a fraudulent con- 
veyance by the bankrupt set aside. Hé/d, that the court cannot entertain jurisdic- 
tion except by consent of the defendant. Bardes v. First’ Nat. Bank, 20 Sup. Ct. 
Rep. 1000. 

This decision settles a point about which there has been much doubt. By the 
Bankrupt Act of 1867, trustees in bankruptcy were expressly authorized to sue in the 
United States courts. Such a provision was omitted in the present act, and, instead, 
the trustee was authorized to bring suits without the consent of the defendant only in 
courts where the bankrupt might have brought them had there been no bankruptcy 
proceedings instituted. Act of 1898, § 23, b. A majority of the lower courts have 
interpreted this as not applying to a case like the present. Jn re Baudouine, 96 Fed. 
Rep. 536; /z re Hammond, 98 Fed. Rep. 845. This construction has also been taken 
by the recent text-writers. LOWELL, BANKR. § 486; LOVELAND, BANKR. § 20. A 
variety of reasons has been given for the position, but all appear very technical and 
unconvincing. See Mitchell v. McClure, 91 Fed. Rep. 621. The real reason seems 
to be that the act as passed is unquestionably made less effective by this limitation 
on the power of the national courts, and this has led to an effort to evade the clear 
intent of the legislature. Under the act as it stands, however, the principal case is 
clearly right, the difficulty being one for the legislature to correct. The explanation of 
the clause is apparently found in the somewhat widespread jealousy of national 
jurisdiction over bankruptcy proceedings. 


BILLS AND NoTES— FRAUD — RIGHTS OF DEFRAUDED TRANSFERER AGAINST 
INNOCENT MAKER.— The defendant gave to P several notes on the express agree- 
ment that he would not negotiate them. P wrongfully sold the notes to the plaintiff, 
a bona fide purchaser. The defendant, later, paid P the value of the notes to dis- 
charge them, but failed to demand their return. Subsequently P by fraud induced 
the plaintiff to give back the notes, and forwarded them to the defendant. é/d, that 
the plaintiff can recover the value of the notes, the defendant not being a purchaser 
for value before maturity, and standing, therefore, in P’s place. Mash v. De Freville, 
[1900] 2 Q. B. D. 72. See NorEs. 


CARRIERS — ADMIRALTY — LIMITATION OF LIABILITY ON GRATUITOUS Pass. — 
A common carrier by sea issued a gratuitous pass containing a condition that the 
company be absolved from liability for negligence. e/d, that the limitation bars 
recovery for goods lost by the carrier’s negligence. Zhe Stella, [1900] P. D. 161. 
See Notes, 14 Harv. LAw REV. 147. 


CARRIERS — DISCRIMINATION — REASONABLE REGULATIONS.— The defendant 
refused to haul relator’s special cars and to distribute its poles, etc., between stations 
as its construction work required, although like services had been performed for a rival 
telegraph line. He/d, that a mandamus should be issued to compel such services. 
State ex rel. Cumberland Tel., etc. Co.v. Texas & P. R. R. Co., 28 So. Rep. 284 (La.). 

The principal case, although going a little further than cases hitherto have gone, is 
perfectly sound. If rested on the ground given by the court, that discrimination 
between different members of the public by a common carrier is illegal, it would 
probably be followed in many jurisdictions. Messenger v. Pennsylvania R. R. Co., 37 
N. J. L. 531. Contra, Fitchburg R. R. Co. v. Gage, 78 Mass. 393. But independent 
of the question of discrimination, the principal case may well be supported on another 
and more satisfactory ground. The right of a railroad to insist on stopping at sta- 
tions only, instead of at any desired point along the road, depends on the reascnable- 
ness of the regulation establishing the stations. A regulation, for instance, which 
would result in carrying bulky articles such as coal, live stock, etc., to a general deliv- 
ery depot, when the consignee has facilities for receiving them alongside the track, 
would, considering the way business is done, be regarded as unreasonable. Coe v. 
Louisville, etc. R. R. Co., 3 Fed. Rep. 775. Similarly, in the principal case, consid- 
ering the manner in which telegraph lines are usually constructed, it was unreasonable 
for defendant to refuse plaintiff's demand. 
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CONSTITUTIONAL LAW — DOUBLE JEOPARDY — DISCHARGE OF JURY ON FAILURE 
TO AGREE. — He/d, that the discharge of a jury because of its inability to reach a ver- 
dict is not a bar to a second trial under a constitutional provision that no person shall 
be twice put in ey for the same offence. People ex rel. Dreyer v. Magerstadt, 
20 Nat. Corp. Rep. 266 (Cir. Ct., Cook Co., Ill.). See Nores, 14 Harv. Law REv. 
I5I. 


CONSTITUTIONAL LAW — FoURTEENTH AMENDMENT — OFFICES. — /e/d, that the 
office of governor of a state is not property within the Fourteenth Amendment. 
Taylor v. Beckham, 20 Sup. Ct. Rep. 890. See Nores. 

































CONSTITUTIONAL LAw— POLICE POWER— FOURTEENTH AMENDMENT. — A 
county ordinance prohibited the use of any repeating shotgun in hunting wild fowl. 
Held, that the ordinance is unconstitutional as interfering with the right of property 
in such a gun. Jn re Marshall, 102 Fed. Rep. 323 (Cir. Ct., Cal.). 

The precise limits of the police power of the states are very uncertain, but it is well 
settled that game laws are properly within its scope. Lawton v. Steele, 152 U.S. 138; 
People v. Bridges, 142 Ill. 30. In the present case, however, the court grants that 
game laws in general are constitutional, but holds that this particular ordinance unrea- 
sonably discriminates against a particular class of guns, and is therefore bad. The 
better view clearly is that if the legislation in question in any way tends toward the 
desired end, the courts should not interfere. State v. Mrozniski, 59 Minn. 465. The 
legislature should be allowed to judge of the reasonableness of the particular means 
employed. Phelps v. Racey,60 N. Y. 10. The court in the principal case seems 
not to have given due weight to this discretionary power. 






CONSTITUTIONAL LAw— POLICE PowER— MILEAGE Book Laws. — A New York 
statute enacted that all railroad companies within the state should sell one thousand 
mile tickets at a certain price. e/d, that the statute is void, since it is not within the 
police power of the State. Beardsley v. Erie R. R. Co. 56 N. E. Rep. 488 (N. Y.). 
See NoTss, 14 Harv. LAw REV. 143. 



















CONSTITUTIONAL LAW— VESTED RIGHTS— MECHANIC’s LIEN. — The plaintiff 
furnished materials to be -used in the construction of the defendant’s house. While 
suit was pending to enforce a mechanic’s lien, the statute providing for such lien was 
repealed. //e/d, that the repealing law is valid and that the plaintiff’s lien is destroyed. 
Wilson v. Simon, 45 Atl. Rep. 1022 (Md.). 

That the constitutional provision against impairing the obligation of contracts does 
not interfere with legislation affecting remedies only is clear, since no one has a 
vested right to a particular remedy. Commonwealth v. Hampden, 23 Mass. 501; The 
Collector v. Hubbard, 12 Wall. 1,14. The difficulty in cases like the present lies in 
determining whether the statute in question makes a legitimate alteration of a 
remedy, or whether it does not, in the form of changing a remedy, impair a vested 
right. On this question the courts have reached different conclusions. The princi- 
pal case, in holding that a lien is merely an extraordinary form of remedy to which 
the plaintiff has no vested right and which the legislature may discontinue if it 
chooses, expresses what is probably the better opinion and is in accord with many of 
the authorities. Bangor v. Goding, 35 Me. 73; Hanes v. Wadey, 73 Mich. 178. 
Contra, Warren v. Woodard, 70 N.C. 382. Such statutes are very similar in gen- 
eral character to those abolishing imprisonment for debt, which are generally held to 
affect remedies only. Penniman’s Case, 103 U.S. 714. 









CONTRACTS — CONDITIONS— SATISFACTION OF PROMISOR.—JIn an action for 
breach of a contract reserving to the defendant the right to dismiss the plaintiff if his 
work was not satisfactory, there was evidence that the defendant was not, in fact, 
dissatisfied. He/d,on motion by the defendant, that the case should not be left to the 
jy. Crawford v. Mail, etc. Pub. Co., 57 N. E. Rep. 616 (N. Y.). 

he court decide the case on the ground that in such contracts, where the subject- 
matter involves personal taste and judgment, the reasonableness of the satisfaction is 
immaterial. This is unquestionably good law. See 12 Harv. LAw REv. 496. But 
its application to these facts appears erroneous. While the defendant need not show 
that his dissatisfaction was reasonable, it is clearly within the terms of the contract 
that he be, in fact, dissatisfied. He should not be allowed to dismiss the plaintiff 
without cause, and then set up a fictitious plea of dissatisfaction. Since the plaintiff 
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offered evidence tending to show that this was the case, the lower court was clearly 
right in refusing to dismiss the suit, and leaving the question to the jury. Daggett v. 
Johnson, 49 Vt. 345- 


CoNnTRACTS— STATUTE OF LIMITATIONS — NEW PROMISE. — Hée/d, that a new 
promise, made after a cause of action is barred by the Statute of Limitations, does 
not revive the former obligation, but creates a new one on which the suit should be 
brought. Jreland v. Mackintosh, 61 Pac. Rep. gor (Utah). 

This decision holds that the statute destroys the legal obligation of the contract 
when it takes away the means of enforcing it, so that no subsequent action can revive 
the original right. The new promise is regarded as forming a new contract, on which 
action should be brought, the consideration being the moral duty to pay the outlawed 
debt. This doctrine of moral consideration has been almost universally discarded, 
although it was originally the ground of all the decisions on the point. Jrving v. 
Veitch, 3 M. & W. 90, 105. The better view is that the statute merely gives a 
defence, and that the action should be brought on the original debt, the new promise 
to be replied as a waiver to the statutory bar, if that is pleaded. J/sley v. Jewett, 44 
Mass. 439; Betton v. Cutts, 11 N. H. 170. This rule is preferable in that it dispenses 
with an obsolete theory and is based on the real nature of the transaction. Theanoma- 
lous rule that the action may be brought on either promise is entirely unsupportable. 
Dusenbury v. Hoyt, 53 N. Y. §21. 


CORPORATIONS— ESSENTIAL ATTRIBUTES.—A Pennsylvania statute authorized 
the formation of partnership associations with limited liability, power to sue and be 
sued, and to acquire, hold, and convey real estate, in their associate names. It was 
provided also that the stock in these associations should be transferable, but only 
under such rules and limitations as their members should adopt. Hé/d, that the 
plaintiff company, which was organized under this statute, is not a corporation. 
Great Southern Fireproof Hotel Co.v. Jones, 177 U.S. 449. See NOTEs. 


CORPORATIONS — PuBLic HosPITaLs — LIABILITY TO PATIENTS. — The plaintiff, 
a patient in a public haspital chartered as a charitable corporation, was injured b 
the negligence of one of its nurses. é/d, that he cannot recover from the hospital, 
even though he paid a pecuniary consideration for his treatment. Powers v. Massa- 
chusetts Homeopathic Hospital, 101 Fed. Rep. 896 (Cir. Ct., Mass.). 

In cases where no compensation has been paid by the plaintiff, this result has been 
reached on the ground that the funds of the hospital cannot be appropriated to pay 
for such damages. McDonald v. Mass. Gen. Hospital, 120 Mass. 432. But here the 
court goes one step further, holding that the fact of payment of compensation to the 
hospital does not create a liability. They do not agree with the reasoning suggested 
above, but place their decision upon the ground that the plaintiff, having accepted the 
—— of a charitable corporation, cannot complain of the way in which it is admin- 
istered. Neither mode of reasoning seems adequate to support this rather anomalous 
doctrine, and several jurisdictions have rejected it altogether, and allow the patient 
an action. Glavin v. Rhode Island Hospital, 12 R. I. 411; 9 Harv. LAw REV. 541. 
This view seems preferable as tending to encourage strict care on the part of hospi- 
tals toward their patients, and as being in accord with the respondeat superior doc- 
trine of agency, to which there seems no reason for making an exception here. 


CRIMINAL LAw — DOUBLE JEOPARDY — CONVICTION ON SELF-ACCUSATION. — 
Held, that a conviction for assault before a justice of the peace upon the convicted 
person’s self-accusation is no bar to a subsequent prosecution by the assaulted party. 
JSebord v. People, 61 Pac. Rep. 599 (Colo.). See Nores. 


CRIMINAL LAW—GENERAL VERDICT— VALIDITY OF SENTENCE.—A general 
verdict was entered on an indictment containing several counts. After sentence some 
of the counts were found bad. Aé/d, that since the sentence was no heavier than 
might properly have been imposed on the good counts, it must be sustained. Haynes 
v. United States, 101 Fed. Rep. 817 (C. C. A., Eighth Cir.). 

This case is directly opposed to a decision of the House of Lords. O'Connell v. 
The Queen, 11 Cl. & Fin. 155, 294, 350. It is in accord, however, with the American 
cases generally. Evans v. United States, 153 U.S. 608. Hazen v. Commonwealth, 
23 Pa. St. 355, 366. Under the American rule, when enough good counts are shown 
to sustain the sentence, the other counts need not even be examined, for the sentence 
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is proved legal. State v. Davidson, 12 Vt. 300, 303. Moreover, this rule is not unfair 
to the prisoner, for in fixing the sentence the judge may always consider facts outside 
the case. Brightwell v. State, 41 Ga. 482. Furthermore, if laterthe judge thinks the 
punishment. too severe, the executive will invariably grant a pardon on his recom- 
mendation. Accordingly, since the result under the English rule is to let the prisoner 
off entirely, the American cases are clearly preferable. 


EVIDENCE — HEARSAY — PROBABLE CAUSE. — Held, that on the question of proba- 
ble cause in an action for malicious prosecution, the defendant should not be allowed 
to testify that, previous to making the charge, he had been told that plaintiff was a 
dishonest man and had been in trouble before. Hart v. McLaughlin, 64 N. Y. Supp. 
827 (Sup. Ct., App. Div., First Dept.). 

The decision in the present case can hardly be supported on principle. It is clear 
that the evidence is not objectionable as hearsay, since it is offered not as proof of the 
facts stated, but as proof of the knowledge with which the defendant acted in making 
the charge. Bacon v. Towne, 58 Mass. 217. Then, as the court admits, there is clear 
authority in favor of allowing evidence of the plaintiff’s general reputation in the com- 
munity on the question of probable cause. Rodriguez v. Tadmire, 2 Esp. 721; Mar- 
tin v. Hardesty, 27 Ala. 458. Buta reasonably prudent man would be no less justi- 
fied in acting on information as to the plaintiff's character, communicated by one who 
knows the plaintiff, than on his general reputation. Accordingly, the rejection of the 
evidence offered here seems based on an unjustifiable distinction. The error probably 
arises from a misapplication of the established rule limiting character evidence in crim- 
inal cases to the defendant’s general reputation. Regina v. Rowton, L. & C. 520. 


EvIDENCE — PAROL EVIDENCE — LATENT AMBIGUITY. — He/d, that a deed made 
to John Elliott and Amanda Elliott, his wife, as grantees, may be shown by parol evi- 
dence to have been made to a woman called by that name to whom John Elliott was 
unlawfully married, although he had a lawful wife living, also named Amanda Elliott. 
Wolff v. Elliott, 57 S. W. Rep. 1111 (Ark.). 

There is a theory of construction that when the extrinsic facts have been looked into 
far enough to find a person who is accurately described, construction must stop, and 
no further evidence is admissible. Stringer v. Gardiner, 4 De G. & J. 468. The 
sounder view seems to be that in this class of cases, the court may look at all the 
facts in order to determine the grantor’s meaning. Grant v. Grant, L. R. 5 C. P- 
727; Patch v. White, 117 U.S. 210. This view is applied in the principal case. It 
is, however, an established exception, that a devise or bequest to children, or issue, 
imports only legitimate children, if there be such ; and the words of the will being dis- 
tinct, no extrinsic evidence can be received to show a different intention. Cartwright 
v. Vawdry, 5 Ves. 530; Ellis v. Houstoun, 10 Ch. D. 236. On principle, it would 
seem that the word wife should be given a similar technical construction, in which 
event the principal case is erroneous, the proper course being reformation of the 
deed. 


EvIDENCE — PAROL EVIDENCE — VARYING CONTRACT.— The defendant made 
an oral contract with the plaintiff’s agent. He also signed a different written agree- 
ment containing a stipulation that no oral conditions would be recognized. He/d, that 
parol evidence is admissible to show that the defendant signed the contract with the 
understanding that it was not to be binding but was to be used for advertising pur- 
poses only. Street Ry. Adv. Co. v. Shoe Mfg. Co., 46 Atl. Rep. 513 (Md.). 

This decision is clearly correct. The so-called parol evidence rule as applied to 
this case simply means that, since by the law of contracts a written agreement, in- 
tended to be complete, must be enforced according to its terms, no evidence can be 
received to vary those terms, for it would be irrelevant. THAYER, PRELIM. TREAT. 
Ev. 396, 397. But it is always permissible to attack the existence of a contract, and 
thus parol evidence should always be received to show that a given writing was never 
made or intended as a contract. Raffles v. Wichelhaus, 2 H. & C. 906; Adams v. 
Morgan, 150 Mass. 143. That was all which was attempted in the principal case. This 
distinction, however, has not always been recognized and consequently some unjusti- 
fiable decisions at variance with the principal case are to be found. Seard v. Boylan, 
59 Conn. 181. 


EvipENCE— RrEs GresTA — PROXIMITY OF TIME.—A person since deceased met 
with an accident in a basement, and on coming upstairs ten or fifteen minutes later 
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made statements as to the fact, nature, and extent of the injury. é/d, that such 
declarations are so nearly connected with the occurrence as to be admissible as a part 
of the ves gesta, to prove the cause of his death. Travelers’ Protective Association v. 
West, 102 Fed. Rep. 226 (C. C. A., Seventh Circ.). 

The true conception of the ves gesta rule is, that a statement, bad as hearsay, may 
yet come in when part of a transaction which is itself receivable. Waldele v. New 
York, etc. R. R. Co.,95 N. Y. 274. Thus, strictly, the declaration, to be received in 
evidence, must be made contemporaneously with, that is, immediately after the prin- 
cipal fact and in explanation of it. Thompson v. Trevanion, Skin. 402; Chicago, etc. 
Ry. Co. v. Bicker, 128 Ill. 545. But it has been held that, although generally the de- 
clarations must be contemporaneous, yet where there are connecting circumstances, 
they may, even when made some time afterwards, form a part of the whole res gesta. 
Travelers’ Ins. Co. v. Mosley, 8 Wall. 397. This assumes that the matter of time is 
not important, and would reduce the whole question to one of circumstantial evi- 
dence. But from this point of view all hearsay might be good and the whole nature 
of the hearsay rule would be changed. The decision in the principal case, being in 
accord with this looser rule, is thus very questionable. 


EvIDENCE — WILLS — Post-TESTAMENTARY DECLARATIONS. — The due execution 
of a lost will having been proved, and its possession by the testatrix, he/d, that her 
subsequent declarations as to the will, although made short) after its supposed de- 
struction, are inadmissible to rebut the presumption of revocation. Jn re Kennedy’s 
Will, 65 N. Y. Supp. 879 (Sup. Ct., App. Div., First Dept.). 

This decision is opposed to the great weight of authority in England and America. 
Sugden v. St. Leonards, L, R. 1 P. D. 154; Pickens v. Davis, 134 Mass. 252. It is 
settled that in the absence of other evidence the loss of a will raises a presumption 
of revocation. Behrens v. Behrens, 47 Ohio St. 323. But this presumption may be 
rebutted by showing a lack of intent to revoke. Jn re Steinke’s Will, 95 Wis. 121. 
Moreover, the evidence here offered was competent to show such absence of intent, 
for the declarations of a person are admissible whenever it is relevant to show that per- 
son’s state of mind at the time when the statements were made. Mutual, etc. Ins. Co. 
v. Hillmon, 145 U.S. 285. Furthermore, the state of mind of the testatrix in this case 
shortly after the supposed time of revocation is clearly probative of her intent at that 
time. On this ground the declarations should have eae admitted, whatever weight 
they might subsequently have received. 


PARTNERSHIP— NOTICE OF WITHDRAWAL—LIABILITY OF RETIRING PARTNER.— 
A, B, and C were in partnership under the name of A and B. The plaintiff made 
this firm an offer which resulted in a sale after C had withdrawn from the partner- 
ship. He/d, that these facts do not constitute such dealing with the firm while C was 
a member as to entitle the plaintiff to special notice of his withdrawal. Bowker Con- 
tracting Co. v. Scribner, 65 N. Y. Supp. 444 (Sup. Ct., App. Div., First Dept.). 

Whoever has dealt with a firm priorto its dissolution is entitled to special notice of 
the withdrawal of any partner, if that member is to be relieved from liability for sub- 
sequent transactions under the firm name. Austin v. Holland, 69 N. Y. 571; Zlkin- 
ton v. Booth, 143 Mass. 479. The court in the principal case adopts the view that 
dealings mean such business relations as raise a credit upon the faith of the co-part- 
nership. Vernon v. Manhattan Co., 22 Wend. 190. Admitting the correctness of this 
definition, it is difficult to see why an offer to a firm before its dissolution which is ac- 
cepted by the new firm using the old name is not such a dealing. The offer here was 
made to a firm of three members, and it does not alter the liability of the third mem- 
ber that the plaintiff was ignorant of his existence. /mira, etc. Mill Co. v. Harris, 
124 N. Y. 280. Thus a sale was made and credit given to the new firm upon the faith 
of the old and in consequence of the offer to the latter. This seems to fulfil the defi- 
nition of dealings, and, if so, the decision here is wrong. 


Persons — DIvoRcE— JURISDICTION. — The plaintiff, who had been married in 
another state, later became domiciled in Louisiana, and sought a divorce there for 
causes antedating that domicile. Ae/d, that the Louisiana courts have no jurisdic- 
tion. Micholas v. Maddox, 27 So. Rep. 966 (La.). 

_It is held in the great majority of cases, that the place of domicile of the parties to 
divorce suits at the time when the offence was committed has no effect on the juris- 
diction of the court. Hubbell v. Hubbell, 3 Wis. 662; Tolen v. Tolen, 2 Blackf. 407. 
The doctrine of the principal case is, however, not confined to Louisiana. JVorris v. 
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Norris, 64 N. H. §23. ‘There seems to be no reason on principle why ‘the courts can- 
not take jurisdiction of such cases. Indeed, the question really before them is 
whether these parties are fit to live together in the state as married persons. The 
right of the court to determine such a question can in no way be affected by the facts 
shown, and the case is, therefore, unsound on principle. 















PROPERTY — AMELIORATING WAsSTE.— Land demised by ‘the plaintiff to the 
defendant for ninety-nine years was sublet by the defendant for a dump, and the 
height of the land was increased by the rubbish deposited. é/d, that this alteration 
of the premises constitutes waste and that the defendant can be enjoined from con- 
tinuing the user, even though the value of the premises would be increased thereby. 
West Ham Charity Board vy. East London Waterworks Co., [1900] 1 Ch. D. 624. 
See NortEs, 






PROPERTY — BOUNDARIES — LAND BOUNDED BY AN INTENDED STREET. — The 
City of New York granted a lot of land bounded by a street designated on a map but 
never opened. e/d, that since by statute the city must own the fee in all streets, it 
cannot have intended to grant out what it would later have to buy back; and that, 
therefore, the deed carries the land only to the side of the intended street, not to the 


centre. Graham v. Atern, 64 N. Y. Supp. 728 (Sup. Ct., App. Div., First Dept.). 
See NoTEs. 






















PROPERTY — IMPLIED GRANT — QuaAsI-EASEMENTS. — The owner of two adja- 
cent lots sold one of them to the plaintiff and later the other to the defendant. At 
the time of both conveyances an alley on the defendant’s lot gave access, and admitted 
light and air to the rear of the plaintiff’s house, and its presence was reasonably 
necessary to the beneficial enjoyment of the plaintiff’s property. He/d, that the 
defendant had no right to extend her house over the alley. Jrvine v. McCreary, 56 
S. W. Rep. 966 (Ky.). 

It seems settled in England and in many of our states that where the owner of two 
parcels of land has subjected one of them to quasi-easements for the benefit of the 
other, the easements will pass by implication to the grantee of the latter parcel, if 
they are apparent and continuous, and reasonably necessary to the beneficial enjoy- 
ment of the parcel conveyed. Watts v. Kelson, L. R.6 Ch. D. 166; Lampman v. Milks, 
21 N. Y. 505. Authority is divided as to the classification of ways, but the question 
of light and air clearly Estos the principal case within this rule. Ina few states, 
however, the courts limit the doctrine of implied grant to cases of strict necessity, f 
refusing to read into a deed what is neither expressed nor necessarily implied. Buss " 
v. Dyer, 125 Mass. 287. The broader rule is not easy to defend on technical grounds, 
and the cases which support it give no satisfactory reasons beyond the obvious desir- 
ability of the result. This, however, with the weight of authority amply justifies the 
decision in the principal case. 














PROPERTY — NAVIGABLE RIVERS — TITLE TO ISLANDs. — An island formed in the 
Missouri River opposite plaintiff’s land, separated from it by a narrow slough. Heé/d, 
that the plaintiff has no title to the island, since the state, and not the riparian pro- 
prietor, owns the beds of rivers navigable in fact. Moore v. Farmer, 56S. W. Rep. 
493 (Mo.). 

The common law rule is that river-beds belong to the state only where the tide ebbs 
and flows. Pearce v. Scotcher, 9 Q. B. D. 162. Most of the western states, however, 
are in accord with the present case in making public ownership of river-beds depend 
upon the fact of navigability. McManus v. Carmichael, 3 Yowa, 1. In England 
practically all navigable rivers are subject to tidal changes, and, moreover, the Eng- 
lish courts appear to hold that river-beds do not belong to the crown, even though 
the tide ebbs and flows, if in fact the rivers are not navigable. A/ayor of Lynn v. 
Turner, Cowp. 86 (semble). Hence, the application of the common law rule in Eng- 
land is practically identical with the result reached in the main case. Accordingly, just 
as the greater length and importance of our rivers has resulted in the extension of 
admiralty jurisdiction in this country to all navigable rivers, Genesee Chief, 12 How. 
443, these same conditions equally justify the adoption by the western states of the 
spirit rather than the form of the common law on this point. Packer v. Bird, 137 
U. S. 661. Thus the principal case is to be supported. The states where rivers are 
of little importance, however, generally adhere strictly to the common law rule. But- 
ler v. Grand Rapids, etc. R. R. Co., 85 Mich. 246. 
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PROPERTY — RIPARIAN RIGHTS — RESTORING STREAM TO ORIGINAL CHANNEL. 
— The plaintiff and defendant were riparian owners on opposite sides of a river 
which had been gradually encroaching on the latter’s land. e/d, that the defendant 
has a right to restore the stream to its original channel, although as a result the plain- 
tiff suffers. Gulf, etc. R. R. Co. v. Clark, 101 Fed. Rep. 678 (C.C. A., Eighth Cir.). 

It is admitted, in general, that a riparian owner may change the channel of a river 
to protect his land, only so far as he does not injure others. ing v. Trafford, 1 B. 
& Ad. 874, 887; Barnes v. Marshall, 68 Cal. 569. The court attempts to distinguish 
the principal case, on the ground that restoring the water to its original bed was not 
changing its natural channel. But it seems that on principle this distinction is un- 
tenable. The wrong to the plaintiff remains the same in either case. He owned the 
land of which he was deprived by the defendant’s act. The fact that the river had 
encroached on the defendant’s land can have no effect on the plaintiff’s right to his 
property. What little authority there is on the point takes this view. Gerrish v. 
Clough, 48 N. H. 9 (semble). 


PROPERTY — WARRANTY DEED — AFTER-ACQUIRED TITLE.— A conveyed land 
to B with a covenant of warranty, and also with a covenant against all incumbrances 
‘except a certain mortgage, which A afterwards acquired and conveyed to C. AHé/d, 
that this after-acquired title passed to Band not toC. Rooney v. Koenig, 83 N. W- 
Rep. 389 (Minn.). 

This case is in accord with the doctrine generally followed in the United States, 
that an estoppel which affects an after-acquired title depends solely on the techni- 
cal effect of the covenant of warranty. Ayer v. Philadelphia, etc. Co., 159 Mass. 84; 
Sandwich Mfg. Co. v. Zellmer, 48 Minn. 408. On principle, however, the doctrine 
seems incorrect, for an estoppel is generally founded on a misrepresentation, and this 
cannot exist where the outstanding mortgage is mentioned in the deed, even though 
there be a covenant of warranty, for the truth appears on the face of the deed. 
Temple v. Partridge, 42 Me. 56. The most that can be found here is a promise to 
protect the grantee against the mortgage. Indeed, where the land is stated to be con- 
veyed subject to a mortgage the doctrine of the principal case is not applied. Merritt 
v. Rogers, 46 Minn. 74. The main argument in favor of the decision is that it estab- 
lishes a uniform rule that any superior outstanding title subsequently acquired by the 
grantor will inure to the benefit.of the grantee, whenever land is conveyed with a 
covenant of warranty. 


Torts — AssUMPTION OF DuTY— TERMINATION OF CusTOM.— X contracted 
with a railroad company to load and move cars in an elevator. It had been the com- 
pany’s custom for years to set the brakes on certain cars when placed upon an incline. 
The plaintiff, who was employed by X, had relied upon such custom, and was injured 
because of its unexpected discontinuance. e/d, that there is no liability, as the 
company was under no duty to set the brakes in question. O’Leary v. Erie R. R. 
Co., 64 N. Y. Supp. 511 (Sup. Ct., App. Div., Fourth Dept.). 

The court argued that since the defendant was under no contractual obligation to 
set the brakes, the practice could be discontinued at any time without notice. It has 
been held that a railway company, having stationed a watchman at a point where 
there was no duty to maintain one, did not incur an obligation to continue one there. 
Cliff v. Midland Ry. Co., L. R. § Q. B. 258. It does not follow that the company 
may lure men into danger by ceasing the practice without notice. Burns v. North 
Chicago Rolling Mill Co., 65 Wis. 312, 315. The relief sought here is not compulsory 
continuance of this practice. Admittedly it could have been discontinued after notice. 
The plaintiff merely asks damages for injuries resulting from defendant’s failure to 
perform a duty which it had assumed. Anearlier case held that, although signals at 
private crossings were optional, yet if the company is notoriously accustomed to give 
such signals, travellers have a right to rely upon the company’s doing so. Vash v. 
New York, etc. R. R. Co., 15 N.Y. St. Rep. 879. The principal case seems directly 
contrary and not to be supported. 


TorTs — CONVERSION BY CARRIER— UNAUTHORIZED SHIPMENT.—A railroad 
company, employed to transport plaintiff’s goods to Galveston as their destination, 
delivered them by mistake to defendant steamship company in Galveston for export 
to New York. Aé/d, that in carrying the goods to New York the defendant company 
became liable for conversion, however innocently it acted. Liefert v. Galveston, etc. 
Ry. Co., 57 S. W. Rep. 899 (Tex., Civ. App.). 
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No authority has been found for this decision, and, indeed, the contrary seems well 
established. Greenway v. Fisher, 1 C. & P. 190; Gurley v. Armstead, 148 Mass. 267. 
The carrier has been excused even when he continued the transportation after notice 
of the claim of the true owner. Metcalf v. McLaughlin, 122 Mass. 84. The court in 
the present case is perhaps misled by similar cases in which the carrier has been 
denied a lien for his charges, though it is clear that this question would not have been 
considered had the transportation itself been treated as a conversion. Robinson v. 
Baker, 59 Mass. 137. The general principle which should cover all these cases is that 
one who deals with possession only, without claiming any right or property in him- 
self, or in any way dealing with title, is not liable to the true owner, provided he acts 
in good faith under the apparently rightful authority of one in possession of the 
goods. Hollins v. Fowler, L. R. 7 H. L. 757, 766. Thus the main case seems 
unsupportable. 


Torts— Look AND LISTEN RULE—STREET RAILWAY.— The plaintiff, while 
driving at night upon a road in the outskirts of a city, was struck by the car of an 
electric street railway company. /eé/d, that his failure to look for an approaching car 
is contributory negligence, as a matter of law. Wosika v. St. Paul City Ry. Co., 83 
N. E. Rep. 836 (Minn.). 

The fact that a failure to look and listen when crossing a steam railroad track is 
so uniformly held by juries to constitute contributory negligence, has led in many 
jurisdictions to its crystallization into a rule of law to be applied by the court without 
the aid of the jury. Reading, etc. R. R. Co. v. Ritchie, 102 Pa. St. 425. On principle, 
of course, this is indefensible, and the question of contributory negligence should 
always be left to the jury. TZerre Haute, etc. R. R. Co. v. Voulkes, 129 Ill. 540, 551. 
But granting the arbitrary rule as regards steam railroads, its application to street 
railways even in suburban districts appears to be a dangerous precedent. The court 
limits the scope of its decision to such railways, and argues that the public conven- 
ience requires that in sparsely populated districts street cars should have a right of 
way approaching in its exclusiveness the right of steam roads. But the danger to the 
public from such a use of the highways is so great, that it seems the courts should be 
very cautious in making decisions which may lead to a lessening of care on the part 
of the railways. 


Torts — MALICIOUS INTERFERENCE WITH BUSINESS. — The defendants, members 
of a labor union, conspired to compel the members of a rival union to join their or- 
ganization, by securing the discharge of the latter from employment through intimi- 
dations and threats of strikes. e/d, that an injunction will lie to restrain them from 
so doing. Plant v. Woods, 57 N. E. Rep. 1011 (Mass.). See NoTeEs. 


TorTs— MALICIOUS PROSECUTION — PROBABLE CAUSE. — He/d, that the question 
of probable cause in malicious prosecution is for the jury. eh/ v. Hope, etc. Co., 27 
So. Rep. 641 (Miss.). 

It has long been established in Mississippi as well as elsewhere, in cases of malicious 
prosecution and false imprisonment, that the jury must find the facts, if disputed, and 
the court must decide whether they show probable cause. McNulty v. Walker, 64 
Miss. 198; Panton v. Williams, 2 Q.B. 169. But the House of Lords, while recog- 
nizing this rule as law, has expressed the opinion that it ought never to have become 
so. Lister v. Perryman, L. R. 4 H. L. §21. Since that opinion was announced sev- 
eral English judges have so framed the questions of fact for the jury as practically 
to leave the whole matter in their hands. Adbrath v. North Eastern Ry. Co., 11 App. 
Cas. 247. The same disposition has been apparent in this country. Johnson v. Miller, 
69 Iowa, 562. On principle there is no sufficient reason why the question of probable 
cause should not be classed with those of reasonable care and fair comment, which are 
undoubtedly proper questions for the jury. Moreover, the law may ultimately adopt 
this position, but it hardly seems probable that the court in the principal case intended, 
without further consideration, to make so radical a departure. 


Torts — MALICIOUS PROSECUTION — TERMINATION OF SuIT. — The plaintiff was 
arrested on a warrant but was discharged by the preliminary magistrate before any 
evidence was introduced. é/d, that this is not a sufficient termination of the prose- 
cution in the plaintiff’s favor to support an action for malicious prosecution. Ward 
v. Reasor, 36 S. E. Rep. 470 (Va.). See NoTEs. 
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TORTS — SLANDER — PUBLICATION INDUCED BY THE PLAINTIFF. — The defend- 
ant privately charged the plaintiff with theft. The latter insisted that the defendant 
must prove his accusation and had him repeat it to a policeman. e/d, that he thereby 
consented to the repetition, and that it is therefore not actionable. Shinglemeyer v. 
Wright, 82 N. W. Rep. 887 (Mich.). See Notes. 


TRUSTS — CONSTRUCTIVE TRUSTS — MINGLING Money. — The plaintiff deposited 
money in a bank which was, to the knowledge of its officers, hopelessly insolvent. 
The bank mixed the money with other funds, and went into the hands of a receiver 
the next day. é/d, that the plaintiff can recover the whole deposit. Richardson v. 
New Orleans, etc. Co., 102 Fed. Rep. 780 (C. C. A., Fifth Cir.). 

In allowing recovery in this case, the court goes on the ground that a trust attached 
to the money, although it had been mingled with other funds. Clearly this would 
have been true if the money had been kept separate. Saint Louis, etc. Ry. Co. v. 
Johnston, 133 U. S. 566. But such reasoning will hardly apply to the present facts, 
for it is impossible to find a ves. Since, however, the bank stopped business almost 
immediately after the deposit was made, the other creditors cannot claim that it has 
led to transactions which may have prejudiced their interests. Moreover, unless this 
claim is allowed, the fund to be divided among them will be gratuitously increased at 
the expense of the defrauded depositor. Therefore, on quasi-contractual grounds to 
prevent this manifestly inequitable result, the depositor should be given the position 
of a preferred creditor. Central Nat. Bank v. Connecticut, etc. Co., 104 U. 8.54; Har- 
vison i. "air 83 Mo. 210. Contra, Illinois, etc. Bank v. First Nat. Bank, 15 Fed. 
Rep. 858. 


TRUSTS — RESULTING TRUST — MISAPPROPRIATED FUNDS. — A guardian bought 
land, and paid part of the purchase price with her ward’s funds. He/d, that this cre- 
ates no resulting trust in favor of the ward. Myers v. Myers, 35 S. E. Rep. 868 
(W. Va.). 

When a fiduciary buys land paying for it entirely with the funds of his beneficiary, 
it is universally held that there is a resulting trust in favor of the beneficiary. Ban- 
croft v. Cousen, 95 Mass. 50. This is clearly correct, since the fund constitutes a res 
which can be followed into the land, and the fiduciary should not profit by his wrong- 
ful act, if the land increases in value. The same reasons require a trust to be im- 
posed, as to a proportional share of the land, when the misappropriated funds form a 
part only of the purchase price. The principal case is, therefore, wrong on principle. 
It is moreover opposed to the weight of authority. Bitzen v. Bobo, 39 Minn. 18; 
Watson v. Thompson, 12 R. I. 466. Contra, Bresinlian v. Sheehan, 125 Mass. 11. 


TRusts — RESULTING TRUST— UNEXPENDED BALANCE OF FUND RAISED BY 
SUBSCRIPTION.— Two ladies, beneficiaries of a fund raised by subscription, both 
died. He/d, that there is a resulting trust of the unexpended balance of the fund 
to the subscribers in proportion to their several contributions. J re the Trusts of the 
Abbot Fund, [1900] 2 Ch. D. 326. 

In an earlier case, the English courts held that where all the members of an associa- 
tion were dead, the unexpended balance of a fund raised by payments made by the 
several members went to the crown as dona vacantia. Cunnack v. Edwards, [1896] 
2 Ch. D. 679. This decision, while the facts on which it is based are somewhat similar 
to those of the principal case, can be distinguished on the ground that by the rules 
of the association it was clear that each member parted finally with all his interest in 
the money subscribed. In the present case the fund was raised for a particular and 
temporary purpose only, and this purpose being completely performed, the manifestly 
equitable result is to divide the fund among the subscribers proportionately. Zaster- 
brooks v. Tillinghast, 71 Mass. 17; Jn re Printers’, etc. Soc., [1899] 2 Ch. D. 184. 
The doctrine of cy pres is of course inapplicable, for the persons to be benefited by 
the gift were not indefinite. Jackson v. Phillip, 96 Mass. 539, 556. 
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A SELECTION OF CASES ON EVIDENCE AT THE CoMMON Law. With 
Notes. By James Bradley Thayer, LL. D., Weld Professor of Law 
at Harvard University. Second Edition. Cambridge: Charles W. 
Sever & Co. 1900. pp. xxi, 1263. 

That such an excellent collection of cases as comprised the first edi- 
tion of this work could well be bettered would not, before the appear- 
ance of this volume, have seemed probable. Yet by replacing some of 
the cases by more recent or clearer ones, by omitting or adding a few 
here and there, “so as to give the different parts of the book a better 
proportion” (as he tells us in an introductory note), — together with a 
few slight changes in arrangement, Professor Thayer has managed to 
improve materially upon the former edition of the “Cases on Evidence.” 
Although the present volume contains only some twenty-five pages more 
than its predecessor, there is a notable gain in the amount of information 
contained. The ground covered is, of course, the same, but in the later 
edition a greater thoroughness, a greater breadth of information, seem to 
pervade the whole book. 

Three topics have been especially benefited by this revision. Perhaps 
the only material criticism to the first edition of the “Cases” is that 
not enough space was given to the intricate topic of Witnesses, which 
formed the last chapter. In the present edition this matter has been 
remedied and the chapter materially enlarged. The subject of regular 
entries made in account books or in the course of duty or business is 
subdivided into account books of parties to the litigation, and entries 
and declarations of third parties made in the regular course of duty or 
business. ‘This plan works for clearness in the grouping of the cases, 
while a note suggests the interdependencies of the two subjects, and the 
development of the one from the other. It is in regard to this very 
topic that the carefulness and depth of Professor Thayer’s researches 
into the law of evidence come out strongly. And the extended quota- 
tions from the author’s own “ Preliminary Treatise” serve as an admir- 
able commentary on the cases and their sequence. Another improve- 
ment, gained mainly by a few seemingly slight but all important changes 
in arrangement, is to be noted in the treatment of that part of the so- 
called “ Parol Evidence Rule” which is devoted to principles and rules 
of construction. The present sequence of cases and explanatory notes 
seems better adapted to giving the student a broad view of the funda- 
mental principles of this topic. Other changes, more or less slight, are 
to be noted all through the book. ‘The subject of burden of proof has 
been expanded from six to fifteen cases. The cases on “ Alterations ” 
have been entirely omitted and a brief note substituted ; a change for 
the better, as, by the general American doctrine, the matter is extremely 
simple. In short, all the changes seem to be for the better ; and this 
second edition is an excellent improvement on what was already an 
excellent case book, as well as one of the most widely used of all the 
case books. E. S, T. 
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THE ELEMENTS OF JURISPRUDENCE. By Thomas Erskine Holland, 
D. C. L. Ninth edition. New York: Oxford University Press, 
American Branch. 1900. pp. xvi, 430. 

But little need be said in criticism of a scientific work that has gone 
through nine editions in twenty years. Its merits are too thoroughly 
recognized to require the aid of any words of commendation, and any 
hostile criticism would receive an abundant answer in the book’s popu- 
larity. Certainly the lucidity of Mr. Holland’s style, together with the 
perfection of his arrangement, and his comprehensive, yet at the same 
time concise, treatment of the subject show that the success is well 
deserved. In the new edition the general scheme of the work and the 
classification of rights have been left unchanged. The revision has been 
confined to minor alterations which, though considerable in number, are 
mainly unimportant. Reference is made to recent and important stat- 
utes, such as the Workmen’s Compensation Act, 1897, and the conti- 
nental tendency to substitute systems of state insurance for any direct 
liability of a master to his servants is noted. The statement in the 
former edition that a man has no right of immunity from needless 
mental suffering is qualified by the addition of “ unless perhaps from a 
nervous shock causing bodily illness,” and the case of Wilkinson v. 
Downton, [1897] 2 Q. B. 57, is cited as authority. This is still a moot 
point in the United States, and the decisions in the different jurisdictions 
are not at all uniform. ‘The subject of marital rights is treated at much 
greater length than before, and the conflict between the American and 
English decisions as to the effect of mistake in avoiding the marriage is 
mentioned but not discussed. It is perhaps worth noting that Mr. Hol- 
land retains in the text the statement that “if a man contracts avowedly 
as the agent of another, though without authority, the pretended agent 
is liable for the deceit.” On principle it can hardly be doubted that the 
remedy of the third party should be in an action of case for deceit 
instead of on an implied contract that the supposed agent has authority, 
as the courts now hold. Of course no such warranty of authority is 
contemplated by the parties, but it was created out of whole cloth by the 
court in Collen v. Wright, 13 Q. B. 784, possibly to obviate the injustice 
caused by the non-survival of tort actions. In another point of the law 
of Agency, however, it is not so easy to agree with Mr. Holland, namely, 
in his distinction between liability for the acts of a general and of a 
special agent. In reality there can be no such distinction. The princi- 
pal in either case is bound by his agent’s acts within the incidental as 
well as the express authority given to the agent, and in the absence 
of an estoppel, no further. Where an agent has to act for a principal in 
many ways his incidental authority is necessarily large. Where he has 
only one thing to do it may be very small, but it is none the less present ; 
without some discretion being left to the agent the relation of agency 
cannot exist. 

In a work on Jurisprudence the concrete law is only of secondary 
importance, and it is to this feature alone that the revision appears to 
extend ; yet in the carefulness of this revision we see an instance of the 
thoroughness that has made all of Mr. Holland’s work so valuable. For 
some comment on Mr. Holland’s classification of rights, see 9 HARVARD 
Law REVIEW, 163. F. R. T. 
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TriAL EvipENcE. By Austin Abbott, LL.D. Second edition, revised 
and enlarged by John J. Crawford. New York: Baker, Voorhis & 
Co. 1900. pp. xxxvi, 1190. 

Mr. Abbott published the first edition of his work about twenty years 
ago. It found immediate sale, since it satisfied a want long felt by the 
trial lawyer. It was not intended to be, nor is it, useful to the student 
of the theoretical law of evidence. But to the practitioner it became 
invaluable, offering as it did a ready reference to the rules of evidence 
applicable to every case. Its greatest merit perhaps lay in its arrange- 
ment. The learned author treated one after the other all the ordinary 
common law actions. These he classified not only according to the so- 
called forms of action, but also according to the character of the parties. 
He enumerated all the allegations and defences which the law required 
of the plaintiff or made possible to the defendant, as well as the methods 
of proof permissible in both. Each statement was fortified by copious 
authorities. 

The present edition, so far as its text is concerned, amounts to little 
more than a reprint of the former one. Where the editor has conde- 
scended to amend or add, he has thought it superfluous to indicate the 
fact. The notes are open to the same criticism. In this portion of the 
book, however, the editor’s work is seen to have been considerable, 
though the increase, when it is ascertained, after a laborious comparison 
of the two editions, appears to have been largely confined to the section 
dealing with actions based on negligence. The greatest fault of this 
volume lies in the paucity of late authorities. The cases are not brought 
down to date, and remain but a list of such decisions as were in exist- 
ence before the issue of the original work. The most noticeable im- 
provement over the earlier edition lies in the printing, type, and binding, 
which show that excellence and strength ever characteristic of the work 
of the publishers. In conclusion it may be said that the editor has ren- 
dered a service to the legal profession by placing in the market this 
admirable treatise which has for some time been out of print. To those, 
then, who have not the first edition, this volume will prove most valuable 
in the trial of cases; but those already in possession of the original will 
find it of little additional service. H. F, 





We have also received : — 


THE Law oF ELECTRIC WIRES IN STREETS AND HiGHways. By 
Edwin Quinton Keasbey. Second edition, revised and enlarged. 
Chicago: Callaghan & Co. 1900. pp. xliv, 358. The first edition of 
this work appeared in 1892, when the law on this subject had hardly 
formed. Since then the employment of electricity has in all ways largely 
increased, and many new uses for it have arisen. It is but natural 
that the law should keep pace with this development. Accordingly, Mr. 
Keasbey has found it necessary to more than double the size of his 
book, and to add new chapters on questions that at the time of the first 
edition had not been distinctly presented as separate topics, namely, on 
condemnation of private rights, on the liability for injuries from the 
unauthorized obstruction of the highway, and from negligence in the 
construction or maintenance of the lines, and on the question whether 
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electric lines are real or personal property. But the most noticeable 
change is in the number of authorities referred to by the author. So 
great has been the litigation on this subject since 1892, that fully three 
times as many cases are cited as in the former edition. That in itself 
is a sufficient justification for a new edition. Moreover, as a conse- 
quence of the increased attention attracted to the subject, many problems 
which at the time of the first edition were unanswered have since been 
solved, and many new ones have arisen to take their place. As to these, 
Mr. Keasbey does not confine himself to a mere statement, but indicates 
the way in which they should be solved. His sound sense in the disposi- 
tion of these complex questions should prove of the utmost value. Mr. 
Keasbey’s style is clear, his arrangement excellent, and the book is one 
that is needed. 



















READINGS IN THE Law oF ReEaL Property. An Elementary Col- 
lection of Authorities for Students, Selected and Edited by George W. 
Kirchwey. New York: Baker, Voorhis & Co. t1g00. pp. xxix, 555. 
The aim of this book is to bring within the reach of students the neces- 
sary material, ancient and modern, for an understanding of the law of 
real property. This it successfully accomplishes by carefully arranged 
selections from works of authority: from Bracton, Littleton, and Coke, 
down to the present day, including numerous passages from leading 
cases. The student is thus given the fundamental principles of this 
branch of the law in the language of the early masters, coupled with a 
thoroughly modern treatment, both historical and expository. Especial 
attention is given to United States law. The meat of a whole library of 
property law is thus made easy of access. The book should prove of 
considerable assistance to students, especially in connection with the 
case system of study. A careful classification of the topics treated and 
an excellent index greatly add to the usefulness of the volume. 




















AMERICAN BANKRUPTCY REPORTS ANNOTATED. Reporting the Bank- 
ruptcy Decisions and Opinions in the United States of the Federal 
Courts, State Courts, and Referees in Bankruptcy. Edited by Wm. 
Miller Collier and James W. Eaton. Vol. III. Albany: Matthew 
Bender. 1900. pp. xlvi, 896. 












THE RIGHTS, DUTIES, REMEDIES, AND INCIDENTS BELONGING TO AND 
GROWING OUT OF THE RELATION OF LANDLORD AND TENANT. By David 
McAdam. In two volumes. Vol. II. Second edition. New York: 
Remick, Schilling & Co. 1900. pp. x, 857—1768. Review will follow. 








THE PoLice POWER OF THE STATE, and decisions thereon as illustrat- 
ing the development and value of case law. By Alfred Russell. 
Chicago: Callaghan & Co. 1900. pp. xvii, 204. Review will follow. 













DER GESETZLICHE, SCHUTZ DER BAUGLAUBIGER IN DEN VEREINIGTEN 
STAATEN VON NorD-AMERIKA. Von Dr. Georg Salomonsohn. Berlin: 
Carl Heymanns Verlag. 1900. pp. xv, 493. Review will follow. 






CRIME AND CRIMINALS. Popular Edition, containing an analysis of 
the Luetgert and other noted cases. By J. Sanderson Christison. 
Chicago: The Meng Publishing Co. 1900. pp. 177. 
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PROBATE REPORTS ANNOTATED. With Notes and References. By 
George A. Clement. Vol. IV. New York: Baker, Voorhis & Co. 1900. 
pp. xxxiii, 767. 


SociaL Justice: A Critical Essay. By Westel Woodbury Willoughby. 
New York: The Macmillan Company. 1900. pp. xii, 385. Review 
will follow. 


OuTiinE Stupy or Law. By Isaac Franklin Russell. Third edi- 
tion. New York: Baker, Voorhis & Co. 1900. pp. xix, 344. Review 
will follow. 


THE Law In ITs RELATION TO Puysicians. By Arthur W. Taylor. 
New York: D. Appleton & Co. 1900. pp. iv, 550. Review will 
Sollow. 


A Stupy OF THE CourT OF STAR CHAMBER. By Cora L. Scofield. 
Chicago: The University of Chicago Press. 1900. pp. xxx, 82. 





